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District Meetings for 194'7 


summer acti\ 
Association 
August 12 


busy schedule of 
ities was launched by the 
at Gilbertsville Dam on 
This was the first of nine District 
Meetings to be held at key points 
throughout Kentucky. A schedule of 
the meetings is as follows: 


First District, Gilbertsviile, Tues 


day, August 12, 3:00 p.m. 
Second District, Owensboro, 
nesday, August 13, 3:00 p.m. 


Fourth District, Mammoth 
Thursday, August 14, 3:00 p.m. 


Ninth District, Barbourville, Wed 
nesday, August 27, 3:00 p.m. 

Seventh District, Prestonsburg, 
Thursday, August 28, 3:00 p.m. 


Sixth District, Lexington, Tuesday, 
September 16, 3:00 p.m. 


Wed 


Cave, 


Fifth District, W ednes- 
day, September 17, 

lcighth District, Morehead, 
day, September 18, 3:00 p.m. 


Covington 
3:00 p.m. 


Thurs- 
Third District, Louisville, Wednes- 
day, October 1, 3:00 p.m. 


Up until the writing of this article 
five meetings have been held, with a 
total attendance in excess of 400. 

The programs have been co-ordi- 
nated by Colonel Henry J. Stites, and 
among the speakers were Judge Ros- 
coe Dalton, State Director Federal 
Housing Administration ; Judge C. M. 
C. Porter, Veterans Administration ; 
Guthrie Crowe, chairman American 
Legion Veterans Housing Commit- 
tee ; Robert K. Cullen, General Marvin 
Sternberg; Major Paul Yost, Samuel 
M. Rosenstein, and others. At the 
afternoon sessions a full discussion 
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has been given on the subject of the 
G. I. Bill of Rights with reference to 
Veterans Housing and other Iederal 
Statutes relating thereto, together with 
a full discussion of the opportunities 
for industrialization of Kentucky. 
Means of financing new factories have 
been discussed. 

A substantial part of the evening 
programs has been devoted to the con- 
sideration of a bill that the Asso- 
ciation proposes presenting to the 1948 
General Assembly providing for the 
payment by the state of the actual 
and necessary expenses incurred by 
judges of the circuit courts and judges 
and commissioners of the Court of 
Appeals in the performance of their 
official duties. This subject has been 
handled by the Association’s secre- 
tary, Samuel M. Rosenstein of Louis- 
ville. In the meetings thus far held 
in the First, Second, Fourth, Seventh, 
and Ninth Congressional Districts 
resolutions have been adopted en- 
dorsing the proposed bill and urging 
a militant program to secure its pas- 
sage. Each district that has voted in 
favor of the proposed legislation has 
selected a Congressional district chair- 
man, whose responsibility is to con- 
tact the Senators and Representatives 
from that district, to explain the bill, 
and to solicit their support. The fol- 
lowing Congressional district chair- 
men have been elected: 

First District—Hall Hood, Murray, 
Kentucky 

Second District— Dorris Roark, 
Morganfield, Kentucky 

Fourth District —R. L. Garnett, 
Glasgow, Kentucky. 

Seventh District—-Woodrow Bur- 
chett, Prestonsburg, Kentucky 

Ninth District—L. O. Siler, Wil- 
liamsburg, Kentucky. 

The bar of Kentucky is deeply in- 
debted to Colonel Stites for the 
thoroughness with which he has plan- 








ned these District bar Meetings. They 
were well received at Gilbertsville 
Dam, Owensboro, Mammoth Cave, 
Barbourville, Prestonsburg, and we 
are sure that the bar in attendance at 
Lexington, Covington, Morehead, and 
Louisville will likewise enjoy the pro- 
gram. 


This letter was received by Mr. A. 
W. Redmon of Louisville in response 
to his letter as warning order a 
torney. 


PSYCHANA? 
MR. A. W. REDAN 


i am writeing be cose you wrote 
something about i have endangerm) 
wife life i dont kill no boudy and 
never have and never will. my job is 
to preach the word of the living god 
not killing peoles so they is nothing to 
what my wife have told you i am not 
comeing to LOUISVILLE to hourm 
no one i have never been to LOUIS- 
VILLE KY. in my life and dont mean 
to ever come ther theris nothing in 
LOUISVILLE KY. i wont and this 
you need to worry a bout me doing 
any thing to RUTH INEZ MOOR! 
i would not hourm her and no one els 
all i wont is for her to stay from a 
rond me and i stay a way from her 
i dont wont any thing to do with her 
at all so you can tell her that j said 
these things i dot wont her and i 
not going to do any thing to her at all 
but i mean this i dont wont her a 
rond me you just tell her to not come 
hear a rond me when met her thought 
she was a lady i am not looking for a 
sport for a wife and i am not going to 
do any thing to her at all so you and 
the court of LOUISVILLE KY. for 
get that j am her in CLEVELAND 
O. preaching the word of god not 
thinking about routh inez moore. i am 
a MINISTER?S of the religious so- 
ciety. AND A STUDNT?SAND 
MEMBER OF PSYCHIANA?OF 
MOSCOW ? IDAHO and i have no 
























time to lose with a sport woman like 
my wife my hopes is in GOD and 
him only. i think you for writing me. 
may GOD BLESS. YOU AND THE 
COURT OF LOUISVILLE Ky. I 
\M NOT COMEING THER TO 
DO ANY THING TO ROUTH 
INEZ MOORE. 


your turly. 


OF PSYCHIANA? 





THIS IS A LAND OF LAW 

[In our daily life, whether we give 
ny special thought to it or not, we 
are constantly reminded that there is 
such a thing as the law. We meet 
it at every turn. We hear the court 
house bell clanging away and we are 
reminded that court is in session. The 
raffic cop raises his hand at the 
corner, and we know that we cannot 
go pell-mell’ through the streets or 
turn on the wrong side. If we fail to 
buy a tag for our dog, the sheriff 
comes and takes him to the pound. 
When we get our bait and tackle 
ready, or oil up our guns and inspect 
our ammunition, we know that we 
must go by the clerk’s office and se- 
cure the proper license to hunt or 
fish. We know, further, that we can 
only hunt and fish during certain 
months of the year. If we go out to 
take a street car, we know that we 
must get at a certain place on the 
proper side of the crossing, for the 
law says that is the only place the 
car will stop to take us on. We know 
that when it snows we must clean our 
sidewalks, for the law lays a penalty 
if we do not. We know that we can- 
not send our chickens over into a 
neighbor’s garden to scratch for 
worms, because the law says we must 
not do a thing like that. 

Thus we cannot grow too busy or 
get in such a hurry but that we are 
continually reminded that there is 
such a thing as the law with us every 





day in most everything we do. It is 
over all, above ali, and concerns all. 
It sends the policeman around your 
block to watch while you sleep. It 
keeps a never sleeping fire department 
on duty at all hours to protect your 
property. Through the exercise of the 
Pure Food Laws it selects your 
coffee, bacon, eggs, butter, and pure 
maple syrup for your breakfast. The 
law compels you to send your chil- 
dren to school. The law takes you by 
the arm and goes with you down the 
street, on the cars, up the elevator to 
your office, and remains with you 
throughout the labors of the day, com- 
pelling you to pay your water rent, 
your taxes of all kinds, your tailor, 
your gas bill, your grocer, and when 
nighttime comes compels you to go 
home to your wife, where she takes 
you in charge for the remainder of 
the twenty-four hours. 

Thus this is a land of law. Ours 
is a government of law. The Constitu- 
tion of the United States is our su- 
preme law, and all of us should know 
something of its source of power, its 
strength and its binding nature. As 
average men and women we should 
not only know and feel the source of 
the law, the necessity for law, the 
power of the law, the justice of the 
law, the mercy of the law, and the 
kindness of the law in dealing with 
the frailties of humanity, but as we 
travel life’s highway clothed with the 
responsibility of citizenship we should 
recognize and feel that these laws are 
the people’s laws, not the lawyers 
laws nor the courts laws, and that 
they were intended for the guidance 
and protection of the people, and that 
the enforcement of the people’s laws 
rests with the people themselves. The 
expression used by Lincoln upon the 
field of Gettysburg that this is a gov- 
ernment of the people, by the people, 
and for the people, should be as living 
and vital with us today as it was at 
the time that Lincoln spoke these 
burning words.—Taken from Mc- 
Gregor’s Lecture. 
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here could be no outstanding There are strong arguments both for 
laxyers unless there were mediocre and against the proposition 
vers. speaking the lawyers are 
with these arguments, but the general 


this is the last issue of the Journal 
to be published before the election, 
at which the question of a new con- 
stitution will be voted. The member- 
ship of the Association is not in ac- 
cord on the question, for this reason 
the Journal being the organ of the 
Association has refrained from ex- 
pressing any view of the matter ed- 
itorially. We have sought to be fair 
in the matter and have from time to 
time published such articles as were 
available to us on the matter, dis- 
regarding whether the article advo- 
cated or opposed the adoption of a 
new constitution. We believe that 
the membership will agree that the 
Association through the Journal has 
presented the arguments both pro and 
con impartially, at least that has bgen 
our aim. 


rr 


When an electorate understands a 
proposal on which it casts its vote 
and a majority either approves or 
disapproves that proposal we are safe 
in saying the matter was settled cor- 
rectly; but if the electorate is unin- 
formed, has drawn erroneous con- 

‘ clusions, or is just downright ignorant 
and cast its vote, the matter is equally 
settled, but not of necessity settled 
correctly. : 

The lawyers of the state are not 
unanimous as to the advisability of 
{ calling a constitutional convention. 





public is not. A few intelligent voters 
have definite well grounded opinions, 
but the rank and file voter has no idea 
whether he should or should not vote 
for or against the proposal. And this 
class of vote counts just as much as 
any other. 

For two years now the newspapers 
have been talking about this question. 
[It is surprising how many voters have 
read not one word about | 

Between now and the election 
every lawyer in the state should make 
it his special duty to talk to and in- 
form the voters about this. Bring 
the subject up in conversation, see 
to it that the voters have some idea 
as to the merits or demerits of it. 
When the voters know what they are 
voting for and why, all of us can 
gracefully bow to the result and con 
cede that the “voice of the people” 
is correct, but the voice of an unin- 
formed people is as likely to be false 
as it is to be true. 


a 


In a recent letter to the Editor of 
the Bar Journal from one of the Com- 
missioners of the Court of Appeals, 
the Commissioner says, “It seems to 
us that not over one-half of the law- 
yers know what ‘Points and Author- 
ities’ are supposed to be in a brief.” 
In a recent case, Combs vs. Thomas, 
201 S.W. (2nd) 557, Commissioner 
Stanley has this to say: “The Points 
and Authorities in all the several 














briefs are nothing more than general 
indexes with citations of cases.” Rule 
1.340 calls for “a concise statement of 
classification of questions discussed 
*** separately and clearly stated 
with the authorities relied upon sub- 
joined.” These statements should be 
something more than an index to the 
brief and more than mere abstract 
or conclusory statements of the writ- 
er’s contentions with respect to the 
facts and law. Each should be so 
formulated that it states enough of 
the factual setting to indicate that the 
legal conclusion or contention has 
merit. The syllabi of an opinion are 
quite analogous, and generally may 
serve as a pattern. The same rule, 
1.340, requires “exact reference” in 
briefs to pages of the record sup 
porting concise statements of plead 
ings and facts in issue and the argu- 
ments relating to them. This rule has 
not been followed in all briefs. The 
Court ought not to have to grope in 
the dark through a record or a brief 
(sometimes misnamed literally) that 
has no classification or indication of 
the contentions. If all the lawyers 
would bear these rules in mind and see 
that their briefs comply it would be a 
great time-saver for the Court and 
also go far toward impressing the 
Court with the virtues of the argu- 
ments sought to be advanced by the 
brief. 


Hereafter the rules of the Court of 

Appeals will be printed once each 
year in the September Court Docket, 
except that any rule that has been 
amended will be published in the 
Docket following the date of such 
amendment. 


The war contracts investigating 
committee exploded a bomb. 

Casualties. One army officer badly 
spattered with whitewash. Several 
bystanders badly smeared with mud. 
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One committee chairman with bad, 
damaged political fences and one com 
mittee with a seriously wounded dig- 
nity. 

Recently we saw a criticism of our 
Journal, and one of the criticisms was 
that we published articles taken from 
other publications. The criticism was 
by a member of the Association. We 
hasten to ask the criticizing lawyer if 
he would have seen the articles had 
they not been published in the Journal! 





“_-AND GOD CREATED 
LOUISIANA” 

A firm of New York attorneys had 
a client who was interested in the 
purchase of a certain tract of land 
located in a Parish in Louisiana. The 
New York firm requested a certam 
Louisiana lawyer to make an abstra 
of the title of the piece of property in 
question which the Louisiana lawye: 
did, and mailed it to the New York 
firm. 

In due course of mail the Louisiana 
lawyer received a letter from the New 
York firm in which it was stated that 
they had very carefully gone over the 
abstract submitted and found that 
was correct insofar as it went; 
that it appeared that the abstract did 
not go back beyond the year 1803. I! 
was further stated that it was cus 
tomary among title lawyers in the 
State of New York not to approve 
any title where the abstract did not go 
back to the original grantor. ‘The 
New York firm suggested that the 
Louisiana lawyer supplement his 
abstract so as to conform with the 
suggestions made in their letter. 

After reading this letter, the Louisi- 
ana lawyer wrote the New York firm 
as follows: 


“Gentlemen : 

“I have received your letter of 
March 23, and note what you have to 
say with reference to my abstract 
(Continued on page 221) 
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Children of Divorce 


By WILLIAM D. COCHRAN 
Of the Maysville Bar 


uring recent years there has been 
considerable discussion in legal and 
bar publications concerning the ever 
increasing problem of children of di- 
vorce. Long before the problem was 
recognized by the profession, at least 
to the extent of the appearance of arti- 
cles in magazines devoted to matters 
of professional interest, well known 
social thinkers had been writing on 
the subject in reputable and widely 
read periodicals. Though children of 
divorce are stepchildren of our courts, 
the law and legal methods for han- 
dling their problems give little or no 
evidence of recognition of any prob 
lem at all. As a matter of fact, since 
the procedures provided are so much 
the same as they were several gen- 
erations ago, it would appear that, 
at least legally, the problem is not 
recognized at all. 

Years ago before reasons for human 
behavior became a subject for studied 
inspection by the ever curious human 
mind, most people believed that merely 
because men and women married and 
had children they were mysteriously 
or divinely endowed with the right 
answer to their problems. Though 
this foolish fiction of the past has 
been long ago exploded, it still seems 
to be the background for legal pro- 
cedure. Though, perhaps, no one ever 
believed that a court, just because it 





was a court, possessed a sixth sense 
which would enable it to arrive at the 
right answer as to what is best for 
other people’s children, the problem 
of children of divorce landed in the 
laps of our courts because there is 
no other place controversy 
legally settled. 


to get 


In the early development of proce 
dure involving divorce and child cus- 
tody, divorces were infrequent and 
children of divorce, though individual 
problems, were not, as a group, a 
social problem since there were but 
few of them. For this reason, even 
though the prescribed methods were 
inept and inadequate they were not 
recognized as such. However, what 
ever ideas anyone may have concern 
ing the solution of this particular 
social problem, divorces are no longer 
infrequent; and children of divorce 
constitute a considerable percentage 
of American youth. In the light of 
this change in our social complexion, 
it is of real importance that we re- 
examine legal procedures and methods 
to the end that our courts may more 
intelligently and effectually handle 
a problem, the existence of which no 
informed person would seriously deny. 

In publications of interest to the 
profession, ideas have been contrib- 
uted by both lawyers and judges and 
several states have taken legal recog- 
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nition of the problem but, as yet, we 
have done nothing in Kentucky. In 
1945 a committee of three was ap- 
pointed from the Judicial Council, of 
which the writer was one, but there 
were no real results. The author is no 
longer a member of the Council, Judge 
White died during 1946, and Judge 
Chester Adams, of Lexington, alone 
remains. Judge Adams read a paper 
on the subject at the 1945 meeting, the 
discussion of which led to the appoint- 
ment of the committee, and the nature 
of his recommendations is familiar 
to those who may have read his ar- 
ticle printed in a prior publication of 
the Journal. Procedure along the lines 
Judge Adams advocates, giving chil- 
dren of divorce independent repre- 
sentation through a guardian ad litem, 
has been somewhat effectively applied 
in the state of Michigan. 

If the problem is to be intelligently 
met it must first be faced squarely 
as exactly what it is. It is of social 
rather than ot legal~ character. All 
that a court can do is to set up a new 
situation for the child or children 
involved in a divorce action which is 
legally binding to all parties, until 
changed. Whether the new situation 
which is created has any reasonable 
relationship to the real interests of 
children, leaving as few scars on their 
emotions as a handicap to their normal 
development as is reasonably possible 
under the circumstances, is something 
else. Unless by happy coincidence, 
it is safe to say that this seldom hap- 
pens and the court cannot help it. 
Serving the welfare of children, just 
like the intelligent adjudication of any 
problem, depends upon how well our 
courts are informed before a judg- 
ment is rendered and intelligent in- 
formation is something which our 
courts simply do not get under present 
practice. The child is unrepresented, 
save by the harrassed chancel’or him- 
self, and he has no competent wit- 
nesses. Though this statement will not 
be received so graciously by most 











parents and a few lawyers, it is, 
nevertheless, true. 

Courts and lawyers have neither 
the education nor training which can 
give them the necessary qualifications 
to make an intelligent determination of 
just what action or actions in a given 
case will actually serve the real in- 
terests of the children involved. This 
may also seem to be a broad statement. 
However, no lawyer or court need 
feel offended, since child welfare is 
a highly specialized social science. It 
is an independent field of endeavor 
about which lawyers and courts know 
little or nothing and are not expected 
to. If we are to get reliable infor- 
mation as to what these things are 
all about, it must come from those 
who, by reason of education, training, 
and experience, are supposed to know. 

The picture of lawyers swapping 
and attempting to swap the interests 
of innocent children over their desks, 
in all seriousness, and reporting to 
the court that the parties have reached 
an ‘agreement would be actually 
amusing were not the situation in 
which they act so deeply serious and 
the results to children so pathetic. 
All it means is that opposing parents, 
through counsel, have reached an 
understanding, at least partially sat- 
isfactory to each, and the chancellor 
is given the opportunity to relieve 
himself of the necessity of making an 
independent guess and then worrying 
over the outcome. This he most often 
is happy to do. If nothing appears 
radically wrong to his uninformed 
mind, the understanding of parents 
and counsel is placed in the judgment, 
and the typical child of divorce is on 
his way. If legal opinions of the past 
are to be criteria of what we shall 
do in the future, the child of div yrce 
will be no better off though {orti- 
fied by the independent opinion of a 
court if based on the kind of a record 
our courts now get and the docrrine 
of stare decisis applied. The percent- 
age of arrested and abnormal emo- 
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:al development and of delinquency 
s rather appalling. We simply do not 
provide our courts with the kind of 
information it takes for intelligent 
action. 

l‘arents, and their testimony of 
charge and counter-charge, do noth- 
ing more than confuse the real issue 
of child welfare, and counsel for 
neither can be of any assistance. As 
lawyers, not only are they ignorant 
of the underlying emotional problems 
with which the children are con- 
fronted by reason of the broken home 
that faces them, but quite often, they 
become so determined in sustaining 
the desires of clients that, whatever 
the real interests of the children may 
be, they get little or no place in the 
picture. The children are the only 
parties entitled to any real considera- 
tion, but they frequently get lost in 
the muddle of charge and counter- 
charge and, having no independent 
representation and no competent wit- 
nesses, the chances are that they will 
end up without being taken care of 
competently or intelligently.  Irre- 
spective of how conscientious a chan- 
cellor may be, and certainly all our 
chancellors try to be most conscien- 
tious in these matters, he is, never- 
theless lost. It is the innocent child, 
of course, who suffers. 


As heretofore suggested, if this 
problem is to be met with any degree 
of real success, it must be first recog- 
nized as the social problem that it 
is. It cannot be successfully ap- 
proached by the application of any 
known set of legal rules or maxims. 
his should be self-evident, but unless 
we are willing to recognize its truth 
there is little need to pursue the sub- 
ject further. It is of no particular 
credit to anyone that we have applied 
legal rules in the effort to meet the 
problem and the longer we delay in 
making effective a more intelligent 
and objective approach the more 
serious the situation will become. 
Certainly it is serious enough as it 











is. It is safe to say that at the present 
time some 80 to 90 per cent of all 
litigation in our circuit courts involves 
problems in domestic relations. 

About the only rule our courts have 
developed which has the unqualified 
approval of child psychiatrists and 
psychologists is that, generally speak- 
ing, children of tender years are better 
off with the mother. However, there 
are many qualifications that are com- 
pletely unknown to the courts. Fur- 
thermore, so far as the law is con- 
cerned, the application of this prin- 
ciple is most often so cluttered with 
rights of visitation that it becomes 
of little or no value because the child 
continues to be the center of a tug 
of war between parents. It is 
common knowledge that, save in spe- 
cial cases few and far between, the 
most a court ever gets from the rec- 
ord is the feud between the parents 
and their respective families and many 
records consist of nothing more sub- 
stantial than invective. Neighbors and 
friends are loath to enter into the 
domestic difficulties of others; those 
who do often have a personal reason. 
Under such circumstances, and it is 
the standard, stereotyped situation, 
no court can be expected to be able 
to act in the real interests of children. 
The chancellor does not have the ben- 
efit of the kind of special advice which 
will enable him to act intelligently 
and our legal rules are a handicap 
to the child. 

During the war we learned that a 
great proportion of our youth were 
unfit to fight because of emotional 
immaturity and instability. Informa- 
tion concerning the number of these 
boys who had been children of divorce 
as well as the precentage of boys of 
divorced parents who were unfit for 
the armed services because of im- 
mature and maladjusted personalities 
might be of more than passing in- 
terest. 


a A brief inspection of those things 


which contribute most to normal de- 
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with what 
happens in our courts should serve 
to illustrate why we handicap these 


velopment as compared 


children. Personalities and emotions 
that are mature and able to adjust 
to normal social existence in produc- 
tive occupation are just as important 
from a social standpoint as 1.Q. The 
children under discussion are prob- 
lems and become problems because the 
opportunity of normal emotional de- 
velopment in a normal home is not 
theirs. The application of legal rules 
generally makes it so that it cannot be 
theirs. The real question that presents 
itself for solution is what shall be done 
which will come closest to giving the 
child the environment which his par- 
ents, by reason of their refusal or in- 
ability to get along, are taking away 
from him. Instead, our courts are 
called on to decide, as between the 
father and mother, whether the pot or 
the kettle is black and enter a judgment 
for the welfare of the child accord- 
ingly. The right answer for the child, 
if there is one, can only be reached 
through objective investigation, not 
through the application of set rules 
or through some makeshift compro- 
mise arrangement whereby each par- 
ent gets a part of what they selfishly 
want. 

First and foremost in the normal, 
natural development of the individual 
is a sense of security, the sense of 
belonging some place and to some- 
body. The child who is the center of 
a dispute between parents not only 
seldom has this, but our courts unwit- 
tingly take it away from -him. The 
language of the opinions of our courts 
concerning custody is full of state- 
ments to the effect that the welfare 
of the child is foremost, that children 
are not chattels, etc. It seems that 
we then proceed to take care of the 
personal desires of the parents. In- 
stead of making it possible for the 
children to grow up normally, every 
order of custody is encumbered by 
rights of visitation, three weeks with 











one parent and one week with the 
other, the school months with mother 
and the summer months with father, 
or vice versa. Six months with one 
parent and six months with the other 
is not at all unusual. During his 
entire childhood the child of divorce 
becomes the subject of a struggle 
between parents for his affections. 
Under such circumstances and _ their 
variations, we have nothing more or 
less than a legalized method for pro- 
moting abnormal emotional develop- 
ment. The poor kids never get the 
chance to develop any sense of secur- 
ity and belong no place at all. 

In the next place, though parents 
may be at odds, the real interests of 
the child suffer when the natural 
sense of respect and admiration for 
either parent is impared. The parents 
themselves contribute to the impair- 
ment of natural respect before the 
matter ever gets into the hands of 
lawyers and, in their natural ignor 
ance of child welfare, they do little to 
help. Instead of keeping children as 
far from the scene of the battle as 
possible, they are permitted, and often 
encouraged, to enter into it. In many 
instances they are present during the 
taking of proof and quite often, under 
the intluence of one parent or the 
other, having not the slightest idea 
of what is best for them, they testify 
themselves. If over a given age, 
though so young in development as 
to have no mature judgment whatso- 
ever, the court is supposed to listen to 
them, though the place that they want 
to be most often is where they are 
assured of the most luxuries and the 
least discipline. In other cases he 
truthfully doesn’t know and it is an 
imposition on his emotions to «ven 
ask. 

In many cases, after being subjected 
toe the tirades of each parent, the child 
may get the idea of not belonging any 
place at all, thinks that neither o: his 
parents want him or is fit to have 
him and develops a sense of loneli- 
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ness that will be a plague to his nor- 
mal emotional development and his 
entire adult existence. Sometimes he 
is shoved into some school where the 
authorities have no competent knowl- 
edve of his background, might not 
know how to handle the situation if 
they did, and the first thing they 
know they find a runaway kid on 
their hands. 

\nother thing of prime importance 
is that children should have the sense 
ot feeling that a single authority exists 
to which they are subject. Where 
we have divided custody, rights of 
visitation, ete., this is something the 
child not only does not have, but can- 
not get. If the parents ever agreed 
on anything at all, other than their 
mutual dissatisfaction with each other, 
the chances are that there would never 
have been a divorce in the first 
instance. The children continue to 
suffer even more acutely for it after 
the separation. It is safe to say that 
in most instances each parent, when 
with the child, spends much time not 
only attempting to alienate him from 
the other but in currying sufficient 
favor so that he will want to come 
back again. Children are left in the 
middle, subject to nothing more 
important than a tug of war between 
mother and father for their affections. 
In many instances, if this is the best 
that can be done for them, the chances 
are that they would be better off 
without either parent. If this sounds 
harsh, remember that we are interest- 
ing ourselves in helping children, not 
the feelings of fighting parents. If 
parents cannot be sufficiently respon- 
sive to their natural social obligations 
to be willing and anxious to protect 
the best interests of their children, 
irrespective of their future place -in 
the picture, there is little reason to 
be disturbed about them. In their 
right minds they would not make 
police characters of their children nor 
would they purposely have them grow 
up with such maladjusted and warped 
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personalities as to be unable to adapt 
themselves to a normal and contented 


social existence. After all, the real 
interests of the parents and the inter- 
ests of society are exactly the same. 
Why then should they be permitted 
to help create conditions which are 
conducive to the very results which 
should be avoided just because they 
are angry with each other and waging 
an action for divorce? There are 
enough parents who spend their entire 
lives together whose methods of rear- 
ing their children produce these social 
problems without our courts aggra- 
vating it with their stepchildren any 
more than can reasonably be avoided. 

These are but three of the many 
principles which are violated which 
prevent the child of divorce from 
developing normally and from grow- 
ing into a normal, well adjusted adult, 
but they should serve to illustrate how 
we are abusing our children of divorce 
instead of helping them. If the child 
of divorce is to be like other children, 
he must be permitted to grow up nor- 
mally and not be placed in abnormal 
situations if it can possibly be avoided. 
Of course, our courts do not violate 
the interests of children purposely. 
Lawyers and courts simply know no 
better and cannot be expected to know 
without the assistance of the kind of 
special and technical advice which is 
indispensable if an intelligent conclu- 
sion is to be reached. 

Lawyers differ in opinions of legal 
matters, and physicians differ in the 
diagnosis and treatment of illness. 
Nevertheless, an intelligent man in 
trouble does not go to the barber shops 
for his legal advice, and a sick man 
who wants to get well does not go to 
a witch doctor for a cure. Why then 
should we continue to give lip service 
to child welfare, about which we, as 
lawyers, know nothing, while courts 
have to enter orders affecting the 
entire futures of innocent children 
without any proper advice on the sub- 
ject whatsoever? Parents most often 
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are more interested in satisfying their 
personal desires than anything else 
and in venting their spleen on the 
other. Even if they do not do this, 
they are not faniiliar with the emo- 
tional problems they have created for 
their children which subject them to 
handicaps and are wholly unfamiliar 
with approved and proven ways and 
means for dealing with them. 

Many lawyers feel they have ful- 
filled their professional obligations if 
they have acted themselves as the out- 
raged parent they represent, and it is 
the service of such members of the 
profession which sometimes seems 
most in demand by uninformed lay- 
men. ‘The angry parent is generally 
looking for scmeone who will take 
off the gloves and lay on the wood 
with no holds barred. Voluminous 
and expensive records are developed 
which cannot possibly serve the real 
interests of any child and which never 
give the court any .real intelligent 
guidance. Our Court of Appeals has 
been led to comment on this matter 
on several occasions and in a recent 
case permitting a mother to take her 
children to a foreign state for per 
manent residence gave as a reason the 
elimination of the stench with which 
the divorce action had been sur- 
rounded. However little our courts 
may know of child psychiatry and 
psychology, and they can be expected 
to know but little, they know, and 
properly, that these performances do 
not and cannot serve the real interests 
of an innocent child, who, in the pro- 
cess, is shorn of every thread- of 
decency he may ever have possessed. 
Many children, whose parents and 
lawyers have indulged their bitter feel- 
ings in the name of child welfare, feel 
ostracized, neglected, and unwanted. 
They are well prepared for an early 
delinquency since they have two 
strikes on them before judgment is 
even entered. The results would often 
be the same with little or no record at 
all, rights of visitation, divided cus 
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tody, and the fight continuing between 
parents. The future interests of tl 
child were lost in the first round. 
There can be but one honest an 
intelligent approach to the probleim 
and that is to prescribe a procedure 
which will make it possible for couris 
to obtain the kind of special advice 
which is indispensable if the interests 
of children are to be properly pro 
tected. In our cities the practice of 
informed and socially responsible la) 
yers in sending parents to competent 
child psychiatrists and psycologists is 
becoming more common. In this man- 
ner an intelligent and expert disinter- 
ested opinion for the benefit of the 
child, not the parents, is obtained. A 
reputable doctor renders professional 
service for the sole benefit of the 
child and cares nothing for the desires, 
whims, or caprices of the parents, nor 
is he interested in the animosities of 
warring parents and their lawyers. If 
a court decision on custody is ult 
mately necessary, the court can have 
the benefit of sound advice from a 
competent source before it acts, sinct 
the doctor, having made an objective 
approach and being competent in his 
special field, makes an able witness 
for the child. Expert assistance of 
this sort may sometimes lead to the 
discovery of the real reason why par 
ents are unable to get along, the cause 
may occasionally be eliminated and 
successful reconciliation accomplished 
Children are always better off with 
both parents if they can be provided 
with a contented, responsible home, 
and any other arrangement, even such 
as is made upon the basis of the most 
expert advice, is at best nothing more 
than a substitute. However, advice 
of this sort is becoming more and 
more difficult to get. The impetus 
given psychiatry by the war has made 
it virtually impossible to get into the 
office of a first-class practitioner, of 
which there are all too few, shor of 
an appointment made many weeks im 


advance. Some psychiatrists have 
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en up work in connection with the 
problems of children because an ex- 
tended objective investigation in these 
ters consumes so much time. 


> 


Vhen one is at all familiar with the 
serious and lasting handicaps which 

ult when mistakes are made, it is 
, arrowing experience to serve as a 
circuit judge. Though our circuit 
courts have virtually become courts of 
lomestic relations, they have not been 
provided with the means whereby the 
problem can be intelligently met 

\ccording to information given the 
Judicial Council, some of our circuit 
judges are having objective investiga- 

s made by child welfare workers 
where such workers are available. 
rhis is believed to be a sound practice 
and during the writer’s service of 
circull judge he did likewise. The 
worker available was employed by 
local authorities and did not possess 
the background of training required 
by the Child ‘Welfare Division of the 
State Welfare Department. However, 

ugh her technical training was lim 
ited, it was believed that the informa- 
iton thus obtained was far more reli- 
able and helpful than any obtained 
from the mouths of prejudiced wit- 
nesses, and her opinions, based on 
practical reading and experience in 
the field, were believed to be more 
valuable than much of our legal pre 
cedence 

Quite often a court feels that he is 
making Solomon’s choice and few 
realize the tremendous responsibility 
ot the circuit judge who, in making a 
single decision, may well affect the 
entire life of a child. For example, 
what is one to do in this instance? 
Rightly or wrongly, custody of a child 
of very tender years had been pre 
viously awarded to the father. The 
m toner was first married when very 
young, had had no girlhood and was 
unh Dpy with her husband. The pat- 
tern 1s familiar. The husband later 
boarded the child with a childless 
couple. Subsequently, and after not 
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too jong a period, t the mother remar 

ried, was happily readjusted, the new 
rae de was willing and anxious to 
assume the cree of a fathet 
toward the child, and the matter was 
reopened. The father had also remar 
ried and the couple who had the child 
were desirous of keeping him. All 
were financially able to assume the 
responsibility and there was no longet 
a moral question involved to cloud the 
issue. How is it possible for anyone 

believe that a court can act intelli 
pot in such a situation without 
some sort of special advice from a 
competent source? [Even experts do 
not welcome this kind of a prob fm, 
yet the entire future of a bright little 
boy hangs on how successfully it is 
met. Such a problem involving a child 
of five years of age, was presented in 
the Mason Circuit Court in 1945. Not 
only is this not a legal problem it 1S 
a problem which lawyers cannot even 
argue intelligently The court in this 
instance did not hesitate to take the 
problem at his own expense to the 
best child psychiatrist he could find. 
Whatever the result of such a case, 
even if it was handled exactly right, 
which is doubtful, it should have no 
value as a legal precedent. The answet 
in the next case may be entirely dit 
ferent, so legal precedence as such is 

little or no value 

It is terrifying enoug mt to make deci 
sions in these matters when fortified 
withthe most expert Base available, 
but when we realize that our circuit 
courts are, for the lack of any other 
way, merely feeling their way around 
in the dark, it makes one wonder how 
long we are to continue grinding out 
typical children of divorce by the hun 
dreds, children who may be headed 
for early delinquency and doomed 
be handicapped and emotionally un 
stable in adulthood because of unen- 
lightened methods. 


This is the situation, and we can do 
but one of two things; we must either 
shut our eyes and let nature take its 
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course or attempt to meet it as intelli- 
gently as we can. We cannot have 
doctors of child psychiatry and psy 
chology to advise all of our courts on 
these matters. In no more than a 
handful of communities is there avail- 
able this kind of special advice and, 
though fully meeting the problem 
requires the application of a special- 
ized branch of medical and social 
science, there is no practical way to 
obtain it except in few cases. 

There appears to be but one course 
practically available. The idea sug- 
gested by Judge Adams of a guardian 
ad litem is excellent since it gives to 
children something they have never 
had before and something which is 
their natural social right—independent 
representation. However, no matter 
how good a lawyer the guardian ad 
litem may be, he can still be nothing 
more than a good lawyer and, if he is 
capably to represent his client or cli- 
ents, he needs competent witnesses 
and competent proof. ~ The only kind 
of proof which can be of real value to 
children and the court is that obtained 
through an _ objective investigation 
made by a competent person trained 
in the delicate social science of child 
welfare. Unless the record of a cus 
tody case should contain such infor- 
mation, the court cannot act intelli- 
gently. 

The Child Welfare Division of the 
State Department of Welfare. has 
been criticized because of the delay 
in processing adoption cases. These 
delays are attributable to the severe 
shortage of trained people in the field, 
a situation which should be remedied 
as trained personnel gradually become 
more available. Since many children 
of broken homes end up as delinquents 
and ultimately become social problems 
of this agency of our government any- 
how, it seems reasonable to believe 
that many delinquencies might be 
avoided if the agency could enter the 
picture in its early stages before the 
problem becomes acute. 
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It is believed by many, and certain'y 
it is a reasonable belief, that no order 
which in any way affects children 
should be entered without an objecti 
investigation by one who is trained 
child welfare. Certainly this is tl 
least we should provide for them. TI 
very reason for legislation that makvs 
the Department of Welfare a neck 
sary party to adoption proceedings is 
to assure the child of as good a honx 
and as good an opportunity to develop 
normally as is possible under the c: 
cumstances. The same reason exists 
in custody matters in divorce cases 
even though the other parties involved 
happen to be the parents. If the prob 
lem of children is to be met as the 
problem it is, it must be met objec 
tively and parents must be regarded 
solely as individuals. After the pai 
ents are separated the children have 
new adjustments to make and it is 
most important that they be made 
carefully. This cannot be done su 
cessfully with show-cause orders, pro 
ducing children in open court, etc. Thi 
results of objective investigations 
should be a part of the case record 
and the opinion of the child welfa: 
worker should be prima facie evidenc« 
of what is best for the ‘children 
involved, irrespective of what parents 
may want. The parents have created 
the situation with which their children 
are facecd and certainly it is not too 
much to place upon them the burden 
of meeting it with competent proof 
instead of presenting nothing more 
important than biased opinions to ‘h 
effect that their mate is worthles 

Anyone with any experience with 
parents at war with each other knows 
that quite often obtaining custod\ is 
merely a matter of spite to keep ‘he 
other parent from getting anything. 
As often as not the desire for cust: dy 
on the part of each party to a divorce 
proceeding is the desire of possession 
for the mere sake of possession. | 'co- 
ple like for their friends and the j ub- 
lic to know that they won. They v ant 






































everyone to feel that whatever the 
uble may have been it was the other 
party’s fault. In many instances the 
trained worker should be able to sat- 
is!y all but the most selfish and deter- 
mined parent with the underlying 
re.sons for the things that are recom- 
mended and are of prime importance 
if the future interests of the child are 
© be protected. Becoming able tact- 
fully and intelligently to do this is a 
part of qualified training 
repairing even the broken axle 

1 damaged automobile, no court 
would expect to be impressed with 
the testimony of anyone other than a 
competent repairman. Yet, when we 
face the damaged and frustrated emo- 
tions of children who have had no 
choice, is it not strange that in a sup- 
posedly growing and developing soci 
ety these children are still left to have 
their problems solved by nothing more 
substantial than the good intentions 
and innate intuition possessed by the 
lawyers who serve as our judges? 
Unless, by fortuitous circumstance, 
the case should fall into the hands of 
a lawyer sufficiently informed io 
know the value of objective investiga- 
tion and possessed of sufficient social 
responsibility to children he does not 
represent to insist that it be done for 
their protection, the good intentions 
and intuition of the court is all these 
children have to help them. The best 
indication that these are not enough 
lies in the fact that those things which 
our psychiatrists and psychologists 
have discovered as fundamental for 
the development of normal human 
behavior are not only unknown in the 
law but exactly contrary to accepted 
legal practice. 

\lothers and fathers, though just 
as ignorant of the emotional trauma 
and personality problems which they 
have created for their unfortunate 
children as the lawyers who represent 
the are recognized as competent 
nesses because, presumably, they 
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are the fathers and mothers. Ot 
course, they can be competent wit 
nesses, but the things of real impor 
tance to the children seldom appear 
in the proof. Then, with a record 
which, in most instances, a compe 
tently trained person in child welfare 
would hardly bother to read, the court 
decides whether mother or fathet 
knows best. He then awards custody 
or divided custody, coupled with such 
rights of visitation as do not interfere 
with education and proper upbring 
ing, whatever the legal conception of 
these terms in any given case may be 
Appropriate fees are allowed in 
accordance with the social and finan 
cial status of the parties and, so far 
as the record is concerned, anothe 
social problem has been legally solved 
ut has it been solved at all? Actu 
ally it has only begun and in many 
cases it has been given an expensive 
running start, all in the name of the 
oldest of social sciences—the law. 
When a court has a record such as 
has been heretofore suggested, he can 
act intelligently in the real interests 
of children. Otherwise, he can do 
nothing more than grope in the dark 
wishing he had some sort of Divine 
eulidance and, because he has not, 
often creates more problems than he 
solves Since these problems are of 
social character and of social wel 
fare they demand a new approach 
Wherever children may end up, a per 
son trained in child welfare can be of 
invaluable aid, and adjustment to the 
new environment more easily made 
Matters of child welfare are supposed 
to be at all times open and should 
continue so. The child welfare worker 
should maintain adequate contacts and 
be ready to recommend to the court 
such changes as may be required in 
the interest of the child. A guardian 
ad litem to represent children, forti 
fied by the kind of persons for wit 
nesses who are educated and trained 
to know the answers to the delicate 
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problems involved should enable our 
courts to act in a far more intelligent 
manner. 

It is by no means thought or meant 
to be implied, much less suggested, 
that the application of the ideas herein 
expressed offer a quick and ready 
cure for a bad situation. As long as 
there are divorces and children of 
divorce the problem will always be 
with us. However, if the challenge of 
a bad situation, so close to the legal 
profession, is to be intelligently met, 
the circumstances must be faced as 
they are, not as we should like for 
them to be. Certainly the pictures 
that have been published in such 





widely read periodicals as Life ani 
Coronet of emotionally distraught 
children torn between arms of moth 

and father in open court are no pul 

lic credit to legal methods. To me 

the challenge with any degree of su: 

cess methods must be applied which 
give some promise of actually solving 
the problem. It is common knowledg: 
among informed people that it has 
not been successfully met heretofore 
and it deserves unselfish, objectiv: 
thinking. The end to be attained for 
the ever growing number of our chil 
dren of divorce is worth far more than 
whatever thought and effort may I 
involved. 





The Citizen As a Juror 
By JOHN H. WIGMORE 


(From the Journal of the American Judicature Society) 


The plan which I propose does not 
concern the electoral mechanism. It 
precedes that mechanism. It aims to 
provide an eligible list, from which 
may be selected the names that are to 
be used by the nominating agency. 

(Dean Wigmore discussed various 
proposed plans for improving the 
selection of judges, including that de- 
vised by Albert M. tixales, endorsed 
first by the American Judicature So- 
ciety and later by the American Bar 
Association and now, since the writ- 
ing of this article, put into practice in 
Missouri.) 

3ut all that this type of plan in- 
volves is the political and legal mech- 
anism. We naturally ask, How are 
these names to be selected by the ap- 
pointing agency or by the recommend- 
ing agency? What I propose is to 
crystallize professional opinion be- 
forehand—that is, before any vacancy 
arises, and thus to encourage and to 
force the nominating agency to limit 
its selection to an eligible list. 





It is in the federal courts that it is 
most feasible. And it was the situa- 
tion there which first suggested to me 
the proposed measure. I need not 1 
mind you that the misuse of federal 
judicial appointments as political re- 
wards is an intolerable practice. It 
is not a shortcoming peculiarly of this 


or of any other administration, at 
least occasionally. The temptation 
to that misuse exists alike for the 
Senators and for the executive. The 


newspaper dispatches of the day show 
that we are always subject to that 
danger. The recent Washington (is- 
patches mention, as most probable 
names for the vacancy left by Mfr. 
Justice Cardozo, two federal Senators 
who wish to be rewarded, and one 
state governor who needs to be con- 
soled. Think of such appointments 
to fill the place made honorable by the 
name of Cardozo! None of these 
three political candidates may be ap- 
pointed ; but the mere report of their 
(Continued on page 235) 








' 









re ot 























Se ast 








A Convention Should NOT Be 


Called to Revise Our State 
Constitution 


By JAMES W. STITES 
Of the Louisville Bar 


Proponents of a constitutional con 
ition have assumed the burden of 
establishing (1) that the present con- 
stitution of Kentucky is bad, (2) that 
a better one can be produced, and (3) 
the calling of a convention is the 

to do the job. I find myself un 
convinced upon all three propositions 
fhere is no unanimity among the 
critics as to the specific sections they 
would like to see changed. They range 
all the way ‘from criticism of twelve 
sections to the assertions of the pres 
ent Attorney General who, with Omar 
Khayyam, would sorry 
scheme of things entire, shatter it to 
bits, and then remold it nearer to the 


grasp this 


heart’s desire—including a unicameral 
legislature! I question whether a con 
stitutional convention would see eye 
to eye with either extreme. At all 
events, there are widely diiferent 
views already displayed amongst the 
ranks of the proponents as to what is 
wrong with the constitution and as 


to what should be done to correct it. 


No one knows what a convention 
will do. If its members are as shock 
ingly ignorant of history and govern- 
ment as some of the leading exponents 
of change, I shudder to think of the 
document they may produce. 

[he main criticism of the constitu 
tion seems to be that it is too restric- 

Is there any evidence that a new 
document will not be equally so? The 


so-called Good Roads Amendment, 
adopted in 1945, is more restrictive 
than any section of the original instru 
ment. Certainly there is no evidence 
that we had learned as late as 1945 
that it was not desirable to restrict 
the power of government in the inter 
est of the freedom of its citizens. Per 
haps the proponents of a convention 
can teach us—and a convention—this 
doctrine by 1948. I doubt it 


The proponents are vigorous in 
their denunciation of various sections 
of the constitution. Different ones 
attack different sections but. by and 
large, there is not much difficulty in 
To date, 
[ have heard but one reasonable sug 


provoking specific criticism 
gestion of an affirmative improve 
ment to take the place of an objection 
able provision. That one suggestion 
was submitted to the 1946 Legislature 
as a new Section 256 to liberalize the 
present method of amendment. It was 
carefully drawn and thoroughly dis 
cussed by a committee of the bar. It 
died peacefully in committee appar 
ently because it was not thought wise 
choice next 
November between holding a conven 


to gi\ e the people a 


tion or following the amendment 


route. 

Mr. Clarke, in his article in the 
June number of the Bar Journal, lists 
the amendment of 
“must.” He does not mention the fact 


Section 256 as a 
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that the 1946 Legislature paid no 
attention to it, although he played a 
major part in the preparation of the 
bill. Will a convention do any better 
by Section 256 than the Legislature 
did ? 


[ recommend that persons who 
advocate consolidation of city and 
county governments, for example, 


undertake to prepare amendments to 
accomplish this end. They may be 
surprised at the difficulties encoun- 
tered. 

Some years ago an attempt was 
made to consolidate the assessment 
and collection of city and county taxes 
in Jefferson County. When the city 
found that its assessments were sev- 
eral millions of dollars higher than 
the county on the same property and 
it badly needed the revenues thus pro- 
duced, the plan of consolidating 
assessment machinery was promptly 
dropped in favor of simply unifying 
collections. Here it was discovered 
that to pay the sheriff commissions at 
the same rate he received for collect- 
ing other taxes would approximately 
treble the cost of maintaining the city 
tax receiver's office. The sheriff ob- 
jected to giving cut-rate service to the 
city so unification of collections was 
dropped. 

[ mention this not for the purpose 
of objecting to changes. There is no 
doubt in my mind that some changes 
should be made. I mention it to show 
the absurdity of expecting that any 
group, assembled in convention, could 
solve all these questions in a sixty or 
ninety day session. On paper, it would 
seem to be sound theory that all taxes 
be collected at one place and by one 
official. Quite a different picture 
appears when we get to dealing with 
actualities. Examples might be mul 
tiplied in other fields. 


[ can see no reasonable basis for 
the argument that we should destroy 
the entire framework of cur govern- 
ment every fifty years in order to be 











BAR JOURNAL 
“modern.” We may 
obsolescent in a considerably short: 
period or ahead of the times for 
good deal longer. The constituti: 
should be subject to continual stud 
and gradual amendment and not 

periodic emasculation. There is a dei 
nite reason for this. 

Holmes points out in his Comm 
Law that it is fundamental in ou: 
system that a man should have an 
opportunity to know the law which he 
is required to obey. It is a natural 
corollary to this that changes in the 
law should not come with such 
rapidity that the ordinary citizen ca: 
not keep up with them. Violations of 
the law through ignorance bring it 
into disrepute as swiftly as viola 
tions deliberately committed. Aristotl 
showed his wisdom when he said: 


“The habit of lightly changing tly 
laws is an evil; and when the advan 
tage of change is small, some defects 
whether in the law or in the ruler had 
better be met with philosophic tole: 
tion. The citizen will gain less by the 
change than he will lose by acquiring 
the habit of disobedience.” 


[If the proposed convention should 
limit its changes to, say ten per cent 
of the constitution, the man in the 
street would still have a vast amount 
of learning to catch up on and the 
courts would be busy construing each 
phrase for a dozen years to come. |i 
the whole instrument is changed \: 
shall have confusion for a generatiin 


This is no place to enter into an 
extended discussion of “natural law” 
as opposed to the doctrine of siate 
worship. However, I was impressed 
recently by an article in the Febru: ry 
American Bar Association Journa’ by 
Harold R. McKinnon which is ep:io 
mized in its opening paragraphs 


“It is a paradox that at a time wen 
the country is beset with many fers, 
the most fearful thing of all is se:ue- 


find ourselves 


Lo 






























thing of which the country is gener- 


ally unaware. It is the fact that while 


this country is traditionally demo- 
cratic, the prevailing teaching of its 
political and legal philosophers is 
essentially anti-democratic and totali- 
tai ian. 

[his is so because this teaching 
denies three essential elements of 
democracy and thereby affirms three 
essential elements of totalitarianism 
It denies that there is a moral law 
which is inherent in human nature and 
which is therefore immutable and to 
which all man-made laws to be valid 
must conform. It denies that by vir- 
tue of this law man possesses certain 
rights which are inherent and inalien- 
able and therefore superior to the 
aut \ority of the state. It denies that 
the purpose af government is to secure 
these inherent and inalienable rights. 
It asserts that because there are no 
immutable principles of human con- 
duct, there is no ultimate standard of 
justice and the lawmaker is responsi 
ble to nothing but his own unfettered 
will. It asserts that since there are 
no natural rights, all man’s rights 
come to him from the state, and what 
the state grants, the state may take 
away. It asserts that since man pos- 
sesses no natural, inherent rights, the 
purpose of government is not to secure 
such rights but rather the purpose oi 
man is to serve the state. 


“This teaching nullifies the Decla- 
ration of Independence, the preamble 
of the Constitution, and the Bill of 
Rights. It nullifies twenty-five hun- 
dred years of progress in political and 
legal theory and re-enacts in the pres- 
ent age some of the worst political and 
legal errors of ancient times. It is 
indistinguishable, in its origin and its 
logical effect, from philosophies which 
characterized lands against which we 
have just fought the bloodiest war in 
history.” 


How many members of this pro- 
posed constitutional convention will 
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be tollowers of Professor Dewey 
(who is quoted as saying, “The intel- 
lectual basis of the legal theory of 


natural law and natural rights has 


been undermined by historical and 
philosophical criticism”)? Professor 
Dewey is the father of “progressive” 
education and the leader of profes- 
sional educators. 

Will a convention of modern politi- 
cal and legal philosophies leave the 
flat statement in Section 1 of the Con- 
stitution that all men “have certain 
inherent and inalienable rights”? 

1 want to be able to vote on the spe 
cific amendments to the constitution. 
1 am unwilling to pass the buck to a 
convention which may through igno- 
rance or design be anti-democratic and 
totalitarian. I propose to defend my 
“inherent and inalienable rights.” 

lt is no answer to say that the con- 
vention will probably submit its work 
to the electorate. This would be simply 
a yes or no vote on acceptance of the 
entire instrument. The fair way to 
submit the question is to give the 
voters the right to deal with the sub- 
jects covered individually. Then we 
can feel that we have a really demo- 
cratic constitution and not a mere 
package of rules that may deny fun- 
damental liberties. 

It has been said that it is a paradox 
of democracy that it can destroy itself 
at any time by the simple process of 
electing a dictator. That is not true 
of our democracy in Kentucky so long 
as Section 2 of the constitution stands 
between the individual and absolute 
and arbitrary power. It can be true if 
we lose sight of the principles upon 
which our government was created. 
It will be true if we accept a philos- 
ophy of government that natural law 
and natural justice are mere delusions 
of the intellect. 

I submit that we cannot reasonably 
assume that a convention will be 
imbued with wisdom beyond what any 
of us have so far displayed. If answers 
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are available to the various problems 
posed by the critics of the constitution, 
is it not strange that they have not 
been suggested already? We cannot 
reasonably assume that a convention 
will not simply make changes in the 
constitution rather than improve it— 
two very different things. Until some- 
one can show a positive program of 






mprovement so sound and so far- 
reaching as to make the risk of a con 
vention worth while, I shall prefer to 
“hold fast to that which is good.” 
Amend the constitution? Yes. But 
let’s do it ourselves in the orderly, 
democratic way, with thorough study 
and discussion and without misrepre 
sentation of our true aims. 





How to Not Get It Done in 
Washington 


By ROBERT BIBB HARDISON . 
Of the Louisville Bar 


In recent years the sphere of action 
of the Federal Government has been 
so extended through éxercise of emer- 
gency and war powers that the execu- 
tive branch of the Government, in 
administering the statutes enacted by 
Congress, binds upon and regulates 
social, economic, and industrial life to 
a greater extent than people of the 
United States formerly were affected 
by all law—federal, state, and muni- 
cipal. 

This unavoidably and naturally has 
resulted in much contention over 
claims of rights, both by the Federal 
Government against citizens and by 
citizens against the government; and 
though repeal of the War Powers 
Acts by Congress and the relinquish- 
ment of such powers by the Execu- 
tive have lessened and will continue to 
lessen the pressure of federal author- 
ity, the huge task of settling demands 
and claims arising from its exercises 
continues. 

For many years the adjustment of 
such claims will be a field of useful 
activity for lawyers engaged in gen- 





eral practice throughout Kentucky, 
though the final decision on such 
claims will be made in Washington 

_ This article is directed to considera- 
tion of that activity and the proper 
method of carrying it on. 


I 


At the outset, it is proper to say, 
that while there is reluctance on the 
part of some people to engage in lita- 
gation, or to contest, with their Gov 
ernment and some will concede rights 
and give up just demands rather than 
do so, the citizen, in many situations, 
is under a threefold obligation to liti- 
gate claims or test rights with his 
Government : 

Primarily he owes it to himself and 
those dependent upon him to de/end 
his rights and protect his just inter- 
ests; in the next place he owes it to 
his fellow citizens who may star in 
the same or a similar case; finally, 
he owes it to his Government to assist 
it in taking correct positions. by 
causing its officers to put proper 
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upon its laws, and 
the only way in which this may be 
done, in close questions and upon 
doubtful points, is to contest them. In 
doing so he assists the conscientious 
official in correct administration of 
the laws; and an official who is not 
conscientious needs correcting and 
checking up, and public policy requires 
thai this be done. 

\ striking instance of the failure 
of a citizen to protect his interest, by 
standing up for his rights, against 
incorrect claims made by a Govern- 
ment official, several years ago, came 
to the attention of this writer who at 
the time represented the United States 
in its litigation under the tariff laws. 
An importer, through an erroneous 
construction of the statute by a collec- 
tor of customs, had paid, as customs 
duties, over $3,000, no part of which 
he justly owed. When advised that 
he had a just claim against the Gov- 
ernment and should sue to recover 
the money, the importer declined to 
do so, and gave as his reason that such 
suit would offend the collector, who, 
in the future, would find some way 
to make it cost him more than the 
amount he had overpaid. 

If the collector was of the character 
thus indicated the importer owed a 
special duty to himself, to his Govern- 
ment, and to other importers to expose 
the collector and procure his removal 
from office. 

One of the main errors to be 
avoided by the general practitioner 
who is not acquainted with the organi- 
zations the bureaus and departments 
of the executive branch of the Gov- 
ernment (and its independent agen- 
cies) have for the adjustment of dis- 
puted claims, and their methods of 
procedure, is to endeavor to bring 
political influence or pressure to bear 
upon administrative officers through 
Senators or Congressmen. (Some 
Kentucky lawyers seem prone to this 
mistake.) To attempt through Sena- 








tors or Congressmen to bring such 
influence or pressure to bear upon 
administrative officials, in the matter 
of disputed or contested claims, is 
both improper and futile for a num- 
ber of reasons. 


(a) The Constitution separates the 
Federal Government into three co- 
ordinate departments ; officials in each 
exercising separate powers peculiar to 
it with no authority, right, or lawful 
power to exercise or to influence the 
exercise of those peculiar to either of 
the others, except to the extent and in 
the ways provided in the Constitution. 

It therefore is obviously improper 
for Senators or Representatives, who 
create and may abolish administrative 
offices and who vote appropriations 
for the salaries of administrative offi- 
cers, to invade the sphere of authority 
of the administrative branch of the 
Government and endeavor to control 
or influence administrative actions. 
The Congress long ago recognized the 
evil in this. Section 113 U. S. Crimi- 
nal Code reads: 


“RECEIVING PAY BY MEMBER 
OF CONGRESS IN MATTERS 
AFFECTING UNITED STATES 
“Whoever, being elected or ap- 
pointed a Senator, Member of, or 
Delegate to Congress, or a Resident 
Commissioner, shall, after his election 
Oc appointment and cither before or 
after he has qualified, and during his 
continuance in office, or being the 
head of a department, or other officer 
or clerk in the employ of the United 
States, shall, directly or indirectly, 
receive, or agree to receive, any com- 
pensation whatever for any services 
rendered or to be rendered to any 
person, either by himself or another, 
in relation to any proceeding, contract, 
claim, controversy, charge, accusation 
arrest, or other matter or thing in 
which the United States is a party or 
directly or indirectly interested, before 
any department, court-martial, bureau, 
officer, or any civil, military, or naval 
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commission whatever, shall be fined 
not more than $10,000 and imprisoned 
not more than two years; and shall 
moreover, thereafter be incapable of 
holding any office of honor, trust, or 
profit under the Government of the 
United States.” 

Senators and members of Congress 
have been sentenced to the peniten- 
tiary for violating the statute. The 
evil in such an official engaging in the 
forbidden activity in order to curry 
favor or make votes back home is 
little, if any, less than in doing it for 
a fee. 

The efforts of a Senator or Con 
gressman in such matters would, in 
many instances, be as futile as it 
would be immoral. If a Representative 
or Senator has had legal training and 
has been a member of the committee 
that considered the bill, or has heard 
it debated while upon its passage, he 
may have some idea as to the mean 
ing the statute, out of which the claim 
arises, was intended to have. But 
after the statute has been enacted and 
put into operation through regulations 
made by administrative officers and 
construed by the courts it may carry 
a very different meaning, of which the 
Senator or Congressman, 
in its passage, is wholly unaware. So 
even if it were proper to depend upon 
a Congressman or Senator to assist 
in the adjustment of a contested claim 
it is not always safe to assume that he 
is competent to render aid in the 
matter. A striking example of the in- 
effectiveness of effort by a member of 
the legislative branch of the Govern- 
ment came to attention of the writer 
several years ago. A citizen had a 
small claim against the Government 
for supplies sold it. For several years 
administrative officers having the mat- 
ter in charge had, for very frivolous 
reasons, refused to pay the claim 
which was eminently just. Claimant 
induced his Congressman (without 


employment or fee) to intercede for 
him and try to obtain payment. The 


who assisted . 


administrative officer upon being ap 
proached by the Congressman gave 
him the same insufficient reasons hie 
had previously advanced for refusal 
to permit payment. This reasorf served 
to pacify the Congressman, either | 

cause he was not acquainted with the 
applicable law or because he realized 
the impropriety of carrying on a con- 
troversy with an administrative officer 
whose salary it was his Congressional 
duty to fix, and he let the matter go. 
Suit was filed in the Court of Claims. 
The opinion of the court relative to 
the excuse for non-payment, which 
had satisfied the Congressman, reads: 


“The excuse for not making pay- 
ment is stated by the Acting Comp- 
troller General in a letter that is 
singularly free from any suspicion of 
logic. 

“It states that after the contract ha 
been completed, the vendor borrowe: 
money at the bank, and that 
since the vendor received the proceeds 
of the note he had been ‘paid in full.’ 
The. fact that the bank demands pay 
ment of the note, and that the «& 
fendant used the coal and made pa) 
ment to no one are small items tl 
appeared to have been overlooked 

“The bank was apparently amazed 
at the intricacies of the line of reason 
ing set out in the Comptroller's letter; 
it suggested that there must be some 
misunderstanding since the bank had 
merely made a loan, but the General 
Accounting Office stood its ground in 
a second letter of denial. 

“We confess that we are also just a 
little surprised at the contents of the 
letter. It has neither pattern nor 
syllogism, but it certainly has point 
This method of settling Government 
obligations is so novel that, if reduced 
to practice, it should be patentable. It 
would solve many national probleins. 
The holder of a Government obi'ya- 
tion at one time or another is usually 
in need of money. He borrows money 
at the bank, and, ergo, the Govern- 
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‘nt’s obligation is settled. If this 
obligation were a large one it would 
be bad enough. But when it is for an 
amount so small that the value of the 
time and expense of litigation will eat 
up its substance, it is indefensible. 
That a just Government, or any re- 
sponsible official thereof, would pursue 

ourse that would make such action 
necessary is almost incredible. It is 
one of those strange things that some- 

es appear in the processes of free 
ernment.” 


b) Practically all of the bureaus 
and departments in the executive 
branch of the Government have or- 
ganizations of one sort or another to 
handle controversies arising in the 
administration of that department. 
The officers who compose these tribu- 
nals or organizations usually are in- 
telligent and honorable men, who, 
while they are required to resolve 
genuine doubts in favor of the Goy 
ernment, perform functions that in 
considerable part are quasi-judicial, 
involving the consideration of evi- 
dence and construction of statutes, 
and they desire to reach right con- 
clusions such as will be upheld by 
the courts. Such officials naturally are 
sensitive to the impropriety in Sena- 
tors or Congressmen attempting to 
influence their actions. 


c) But putting aside the question 
as to propriety or competency in a 
Senator or a Representative acting 
for a constituent in the matter of a 
disputed claim, it is an unwarranted 
assumption that a Senator or Repre- 
sentative has sufficient influence with 
administrative officers to control or 
affect their action in such matters. 
This is so for several reasons: As a 
general rule only the chairman of the 
committee having jurisdiction over 
legislation relating to the administra- 
tive office in which the claim is 
handled, has any substantial power to 
affect the officer handling the claim. 
Such officer is frequently within the 





protection of the Civil Service. More 
often such administrative officer is an 
honorable high-minded man _ who 
would not submit to being shoved 
around in performance of his duty 
by a member of the legislative branch 
of the Government. 


(d) But there is another objection 
to lawyers seeking aid of Senators and 
Congressmen in the matter of con- 
tested claims before the executive de- 
partments, that, with members of the 
legal profession, should rate above all 
others. It is, that to bring personal 
or political influence or pressure 
through lobbying in any form to aid 
in the practice of the legal profession 
degrades that great profession and 
strips its members of the honor and 
dignity that are their due. 

So when the general practitioner in 
Kentucky, or elsewhere, is called upon 
to represent a client in a contested 
matter before any of the bureaus or 
departments in the executive branch 
of the Government in Washington it 
is best psy chologically, tactically, pro- 
fessionally, and morally not to seek 
the aid of Senator or Congressman or 
attempt to apply political influence or 
pressure of any kind. By such avoid- 
ance lawyers will confer a favor upon 
their Congressmen and Senators who 
have more than enough to do in at- 
tending to their legislative duties. 


II 


In determining the best method of 
proceeding before the departments it 
is important to keep in mind that the 
lawyer has substantially the same 
services to perform that he has in 
presenting a case in court, i.e., the 
assembling of data, the presentation 
of evidence, and the construction and 
application of relevant law. Prac- 
tically the only difference is in the 
manner of stating his claim, the nature 
of the evidence that may be received 
and the form in which it may be pre- 











sented, and the basis upon which 
conclusions shall be reached and de 
terminations made. Personal solicita- 
tion, appeals to social, personal, politi- 
cal, or party ties or friendship are as 
improper as they would be in a trial 
in court. In fact the only services 
rendered by lawyers before the de- 
partments that the law recognizes as 
legitimate or such as may be the sub- 
ject of a valid contract of employment 
between attorney and client, are as- 
sembling data, production of evidence 
in some form, writing briefs, and 
presenting arguments. So it is best 
for the lawyer practicing before any 
of the departments, in the matter of a 
contested claim, to steer clear of Con- 
gressional, party, personal, or political 
influence in any form. 

It is necessary for the lawyer to 
first get the facts out of which the 
claim arises, the theory of his client 
and the basis for it, then the position 
taken by the officials acting for the 
Government. Usually this can be ob 
tained from previous correspondence. 
The attorney should then advise him- 
self as to the relevant law and present 
the case in a compendious letter, hav- 
ing the quality ot a brief, addressed 
to the department in which the claim 
is being considered. If the matter is 
of sufficient importance and intricacy 
to justify a trip to Washington it will 
be of great benefit for the attorney to 
go in person and discuss the questions 
involved with the official representing 
the Government. That official will 
apprecizte this dignified line of ap- 
proach, by which he is treated as a 
responsible, intelligent, and _ fair 
minded public officer, and, thereby, 
will become more amicably disposed 
toward claimant and his claim than he 
would be upon an attempt to shove 
him around by political pressure. If 
settlement cannot be reached by con- 
ference, and the local attorney is not 
certain as to the law and the rights 
of his client it is the part of wisdom 
to retain some attorney who special- 
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izes in practice before the department 

and knows his way around, wit 

reference to the applicable substar 

tive law, the departmental procedur« 
and possibly previous rulings and 
former holdings in similar cases, b 

the official acting for the Governmen 

The services of such attorneys can b 
had upon a basis of fees fair to the k 

cal attorney and his client. Such serv 

ices are worthwhile even when such 
matters are pending in the departments 
in advance of litigation in the courts. 
This is especially so when the matter 
in controversy is referred, as fre- 
quently it is in advance of court 
action, to the Department of Justice 
of the general accounting officer. 

The administrative officer handling 
the matter in the first instance, though 
desiring to reach the correct con 
clusion, is required to resolve the 
genuine doubts in favor of the Goy 
ernment, but the Department of 
Justice or the general accounting office 
may, upon fuller presentation and con 
sideration, come to a different 
clusion more favorable to the citizen 


con 


III 

The question as to fees that may be 
charged for services rendered in 1 
ters before the departments is of 
portance to lawyers. 

Doubtless in a majority of cases in 
which attorneys appear for clients in 
departments of the executive bratch 
of the Government their compensa 
is fees, at least in part, contingent 
upon success. This is so, though 
law as to the legality of contingent 
fees for much of such services is jot 
regulated by statute and is not «x 
plicit. The question is, whether ‘ces 
for such services, contingent in wile 
or in part upon success, are illegui to 
the extent that a contract for their 
payment will not be enforced in the 
courts. The decided cases leave this 
question up in the air, 


~ 
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Varshall vs. Baltimore and Ohio 
tilroad Company, 18 Howard 314, 
is the leading case as tothe kinds of 
services, in cases involving the oper 
m of Government, it is lawful for 
lawyer to render and the kind of 
s that are lawful for services that 
rinsically are lawful. There the 
court held that a contract for fees, 
contingent upon success, for services 
to be rendered in procuring an Act of 
he Legislature of Virginia was con- 
ry to public policy and unenforce- 
le, and as the basis for its conclusion 


wrote: 


‘Advice or information flowing 
from the unbiased judgment of dis 
tinguished persons, will naturally be 
received with more confidence and 
less scrupulously examined than where 
the recommendations are known to 
be the result of pecuniary interest, or 
the arguments prompted and pressed 
by hope of a large contingent award, 
and the agent ‘stimulated to active 
partisanship, by the strong lure of 
high profit’. * * * Bribes, in the shape 
of high contingent compensation, must 
necessarily lead to the use of improper 
means and the exercise of undue in 
fluence. Their necessary consequence 
is the demoralization of the agent who 
covenants for them; he is 
brought to believe that any means that 
will produce so beneficial a result to 
himself are ‘proper means’; and that 
a share of these profits may have the 
same effect of quickening the percep- 
tions and warming the zeal of in 
fluential or ‘careless’ members in favor 
of his bill.” 

In Providence Tool Company vs. 
Vorris, 2 Wallace 45, the Tool Com 
pany had obtained through the ex- 
ertions of Norris a contract with the 
Government to furnish it supplies. 
Norris had a contract with the Tool 
Company that he should, in case he 
obtained for it a contract, receive com- 
pensation for his services in pro- 
portion to the extent of the contract. 
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He sued the Tool Company for fee 
It defended upon the ground that such 
contract was against public policy and 
void. The Supreme Court sustained 
the contention of the Tool Company ; 
and in the opinion it is said: 


“That agreements like the one under 
consideration * * * tend to introduce 
personal solicitation and personal in- 
fluence as elements in the procurement 
of contract; and thus directly lead to 
inefficiency in the public service, and 
to unnecessary expenditure of the 
public funds. The principle which de 
termines the invalidity of the agree- 
ment in question has been asserted in 
a great variety of cases. It has been 
asserted in cases relating to agree- 
ments for compensation to procure 
legislation. These have been uniform- 
ly declared invalid, and the decisions 
have not turned upon the question 
whether improper influences were con- 
templated or used, but upon the cor- 
rupting tendency of the agreement. 
* * * Agreements for compensation 
contingent upon- success, suggest the 
use of sinister and corrupt means for 
the accomplishment of the end desired. 
The law meets the suggestion of evil, 
and strikes down the contract from its 
inception. Other agreements of 
an analogous character might be 
mentioned whic the courts, for the 
same or similar reasons refuse to 
uphold. It is unnecessary to state 
them particularly; it is sufficient to 
observe, generally, that all agreements 
for pecuniary considerations to con- 
trol the business operations of the 
Government, or the regular admin- 
istration of justice, or the* appoint 
ment of public officers, or the ordinary 
course of legislation, are void, as 
against public policy, without refer- 
ence to the question whether improper 
means are contemplated or used in 
their execution. The law looks to the 
general tendency of such agreement; 
and it closes the door to temptation by 
refusing them recognization in any of 
the courts of the country.” 
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In Trist vs. Childs, 21 Wallace 441, 
Trist had a claim against the United 
States and made a trade with Childs 
that he should take charge of the claim 
and prosecute it before Congress as 
Trist’s agent and attorney, and for his 
services should receive 25 per. cent of 
whatever sum Congress might allow 
in payment of the claim. If nothing 
was allowed, Childs was to receive 
nothing. Congress did appropriate 
several thousand dollars in payment 
of the claim and Childs sued for his 
fee. The defense was that the serv- 
ices were of such nature as to give no 
cause of action in any court. Proof 
was taken and showed that Childs had 
personally solicited members of Con- 
gress to support the bill appropriating 
the money to pay the claim. There 
was no attempt to show that any kind 


of bribe had been offered or con- 
templated. Nevertheless the court 
held the contract unenforceable and 
void. 


In drawing a distinction between 
the character of the services rendered 
and services that would be legal, the 
opinion reads: 


“We have no doubt that in such 
cases, as under all other circumstances, 
an agreement expressed or implied for 
purely professional services is valid. 
Within this catalogue are included, 
drafting the petition to set forth the 
claim, attending to the taking of testi- 
mony, collecting facts, preparing argu- 
ments and submitting them orally. or 
in writing to a committee or other 
proper authority, and other services 
of like character. All these are in- 
tended to reach only the reason of 
those sought to be influenced. They 
rest on the same principle of ethics 
as professional services rendered in a 
court of justice, and are no more ex- 
ceptionable. But such services are 


separated by a broad line of demarka- 
tion from personal solicitation, and 
the other means and appliances which 
the correspondence shows were re- 
sorted to in this case. 


There is no 
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involve 
means corrupt or different from wh 


reason to believe that they 


are usually practiced by all pai 
lobbyists in the prosecution of thei: 
business. * * * We have said that fv 
professional services in this conne 
tion a just compensation may be rm 
ceived. But where they are blend 
and confused with those which a 
forbidden, the whole is a unit a: 
indivisible. That which is bad destroys 
that which is good, and they perish 
together.” 


In Noonan vs. Gilbert, 68 Fed. 
(2nd) 775, Noonan employed Gilbert 
“To appear before the Public Utilities 
Commission or any Congressional 
Committees holding hearings as to 
merger or fare increases by street rail 
ways of the District of Columbia 

* * and was by argument and the 
production of data and evidence be- 
fore the Public Utilities Commission 
and, if necessary, before Con 
gressional Committees, to endeavor to 
bring about such a reduction of fares 
by order of the Public Utilities Com 
mission, and if not, by Congressional 
enactment. * * * It was understood 
and agreed that only lawful means 
should be used, and that plainti(f’s 
work before the Public Utilities Com- 
mission and Congressional Commit- 
tees should consist only in making 
arguments, furnishing data to, and 
producing evidence before, said |'ub- 
lic Utilities Commission, or (on 
gressional Committees. Defendant 
was to pay all the necessary expenses 
of plaintiff incident to said work and 
was to pay plaintiff a fee for his <«ry 
ices in the sum of $500 in any event 
and the sum of $1000 i if said reduction 
of fares was brought about.” 


In suit by Gilbert for the ag:eed 
fee, the U. S. Court of Appeals for 
the District of Columbia held. as 
stated in the syllabus: 


“Contract whereby counsel was re 
tained to appear before Commission 


AE ie a rete 
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ommiuttees to urge 
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in its en 


in| Congressional ¢ 
reiuction of street car 
stated Compensation, void 
vy, where additional 
romised was contingent.” 


payment 


he opinion reads 
\ contract for services to be 
rendered by an agent or attorney be 
a legislative body in securing the 
passage of a measure 1s lawtul it il 
d not contemplate the use of im- 
ver means. Where the compensa- 
for procuring legislation is con- 
tinvent, the contract is void as against 
, c policy, regardless of whether 
orrupt practices are resorted to or 
emplated.” 


his is the latest pronouncement of 
the Federal courts as to entorcements 
of a contract for contingent fees for 
legal services to be rendered in a 
matter involving the operation of the 
Government. Here there was no 
question that any but lawful means 
were contracted for, contemplated, or 
used. The services rendered were in 
part before an Administrative Board, 
and the fees contracted and sued for 
were contingent only in part. How 
ever the court held that the contract 
of employment was voi and the en 
tire fee was illegal 

When the opinion in this case was 
reported lawyers in Washington and 
all over the country, who practiced 
before the departments on the basis 
of fees contingent, wholly or in part, 
had the dithers. But upon more 
mature consideration they pretty gen 
erally concluded that, as the opinion 
did not expressly outlaw contingent 
fees for services strictly legal ( being 
a lawyer would render in 
court) and as no Federal Statute 
penalized entering into contracts for 
contingent fees for legal service 
rendered before the departments it 
Was proper and professionally ethical 
lo contract for such fees. It is done 
on a large scale by the most 


such as 
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ethical lawyers. And no legal or moral 
reason is apparent why it should not 


be done, provided the attorney who 


renders similar to 
those traditional, in litigation carried 
on in the courts, and does nothing to 
unduly “quicken the perceptions and 
warm the zeal” of officials who ad 
minister the law. 


does it services 





GOD CREATED LOUISIANA 


(Continued from page 200) 


“It is true that I did not carry the 
abstract back beyond the year 1803 
for the reason that in the year 1803 
title to this property was vested in 
the United States of America. 

“It is a matter of common know! 
edge in the State of Louisiana, and 
may be of passing interest to you to 
know that in the year 1803 one 
Thomas Jefferson, then President of 
the United States, purchased from one 
Napoleon Bonaparte, then Emperor 
of France, for and in consideration of 
the full sum of $27,627,622.00, o1 
approximately four cents per acre, a 
vast territory commonly known as 
the ‘Louisiana Purchase’ and a part 
of which is now the State of Louisi 
ana, and in which is located the 
property under abstract 

“France acquired said. property 
from Spain by virtue of a certain con 
quest and under a treaty signed in 
1794, the record of which is not in 
the archives or in the courthouses of 
Louisiana. 

“Spain acquired said property by 
virtue of the discovery of one Chris 
topher Columbus on October 12, 1492, 
whose exploratory expedition was 
financed by one Isabella, the Queen 
of Spain, whose husband was [erdi- 
nand, the King of Spain, the said 
Ferdinand and Isabella having been 
married by one Pope Pius, the per- 
sonal representative of one Jesus 


Christ on earth, who is the Son of 
God and God created Louisiana.” 
Hot Sands 












Practice Before Kentucky 
Administrative Agencies 


Prepared by 


ROBERT K. CULLEN 
Reviser of Kentucky Statutes 


Editor’s note: This was delivered by Mr. M. J. Sternberg at 
the District Bar meetings this summer. 


It is probably wholly unnecessary 
to suggest that this matter of practice 
before administrative agencies is one 
which more and more is becoming a 
part of the everyday functions of the 
members of the bar. Whether you 
like it or not your clients will have 
interests which require representation 
before administrative agencies, and 
your duties as a lawyer demand that 
you make the measure of 
preparation and practice the case with 


Same 


equal care and diligence, as in the 
case of litigation in the courts of law. 

In attempting to discuss briefly 
some aspects of administrative prac- 
tice which may be of interest to you, 
I necessarily must limit the discussion 
to only one small phase of the sub- 
ject. I don’t propose to enter into the 
question of whether the rapid growth 
of administrative law is good or bad, 
or whether the theory on which it is 
based is opposed to fundamental prin- 
ciples of justice, or any other ques- 
tion of policy. I want to take the posi- 
tion that administrative law is here to 
stay, and you are faced with it, and 
with that approach I would like to 
suggest some of the simple, practical 
factors involved in practicing before 
state administrative agencies. 





My remarks will be limited to the 
state agencies. Practice before the 
federal agencies has been clarified and 
settled to a substantial degree by the 
new Il ederal Administrative Proce- 
dure Act enacted by Congress in 1946 
Kentucky has no similar general law 
as to administrative procedure, so the 
practice before the different state 
agencies varies as the statutes and 
administrative regulations of each 
agency may provide. The statutes as 
to some agencies are reasonably full 
and complete—as to other agencies 
they hardly offer a remote indication 
of what procedure shall be followed 
[ would like to discuss with you some 
of the basic points that are involved 
in administrative procedure, with ‘!lus- 
trations from the statutes relating to 
particular agencies to indicate what 
you should expect to encounter in 
entering into an administrative |iear- 
ing. 

Perhaps I should mention here that 
| am supposed to limit my remarks to 
20 or 25 minutes, so with that in mind 
I will confine the discussion to the 
matter of practice before the agency 
itself, and not go into the fieid of 
appeals to the courts from the action 
of administrative agencies, except to 
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the extent that the practice involves 
building a record for the purpose of 
appeal. 

‘efore getting into the details, I 
would like to remind you of one thing, 
an suggest to you another. The first 
is that under Chapter 13 of the Ken- 
tucky Revised Statutes, regulations of 
an administrative agency intended to 
have general application and effect 
must be filed with the Secretary of 
State in order to be effective. If your 
Jient is charged with violating a regu- 
lation, you should first ascertain 
whether the regulation has been made 
effective by proper filing. The Ken- 
tucky Codification Board has in 
course of publication a Code of 
\dministrative Regulations, contain- 
ing all up-to-date regulations on file 
with the Secretary of State. The book 
should be available early this fall, and 
the purchase of a copy might save you 
p to Frankfort or an expensive 
telephone call. 

The second thing is that most of 
the major state agencies have available 
for distribution, printed or mimeo- 
regulations as to practice 
before them. If you propose to prac- 
tice before a particular agency, it 
worthwhile to obtain a 
regulations from the 


graphed 


would seem 
copy of such 
agency 
Probably the first thing to consider 
in connection with administrative 
practice is how the proceeding gets 
started in the first place—how does 
your client happen to be involved with 
the agency? Generally, there are three 
ways for administrative proceedings 
to be instituted. First, by petition or 
claim for relief or action or a privilege 
of some nature by which an indi- 
vidual, corporation, or other person 
asks that something be done for him 
by the administrative agency, such as 
the granting of a license, or a permit, 
or a certificate of convenience and 
necessity. Second, by a petition or 
claim for relief of some nature by 


which a person asks that the agency 
cause something to be done for him 
by some other person, such as a claim 
for workmen’s compensation, or a 
petition for improved service from a 
public utility, or a complaint under 
the Wages and Hours law. Third, by 
an order to show cause, notice of hear- 
ing or rule issued by the agency itself, 
notifying a person that the agency pro- 
poses to do something to him, or that 
someone else is claiming some right 
which will affect his interests, such 
as a proceeding to revoke a license, 
assess taxes, close a mine, or extend 
the field of operations covered by a 
certificate of convenience and neces- 
sity. 

In most instances there is no diffi- 
culty about the first two methods. The 
statutes usually set forth specifically 
what must be done in order for a per- 
son to institute the proceedings before 
an agency—the confusion and incon- 
sistencies arise in the case of proceed- 
ings instituted by the agency itself. 
And that is the case in which the law 
and the practice should be most clear, 
because it usually is more of a job to 
prevent something being done to your 
client than it is to obtain affirmative 
relief for him. 

In the case of proceedings instituted 
by an administrative agency, it is 
essential that the person involved be 
advised of the nature of the action 
proposed to be taken against him, the 
basic facts and principles of law on 
which the action is predicated, and the 
time and place of the hearing, or the 
time and place at which he must take 
some step to protect his rights. So let 
us consider for a moment the question 
of notice. 

Most of the statutes relating to 
administrative agencies contain some 
provision as to notice. However, very 
few of the statutes are complete in 
that they cover all features involved 
in notice. The first feature is the 
contents of the notice—must it set 
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forth in detail the specific charges or 
grounds of action relied upon, as in 
the case of a petition in court, or may 
it merely notify your client that the 
agency proposes to revoke his license, 
or assess a tax against him, or take 
some similar action in general, with- 
out going into detail? Practically none 
of the statutes relating to administra- 
tive agencies, except those relating to 
professional licensing boards, contain 
any requirement as to the kind of 
notice that must be given. They merely 
provide that notice of the time and 
place of the hearing shall be given or 
served without specifying what the 
notice shall contain. In the case of 
the professional boards, the usual 
requirement is that the notice contain 
a statement of the charges or the 
grounds relied upon. I am advised 
that it is the policy of most of the 
state agencies to give a detailed notice, 
setting forth the grounds, but the fact 
remains that the statutes do not 
require it, and the question may arise 
as to whether your client is being 
given the benefit of due process of 
law if the notice does not detail the 
charges or grounds. 

In this connection I might point out 
that some statutes relating to state 
agencies provide that the agency may 
revoke or suspend a license on certain 
named grounds, but do not contain 
any requirement as to notice. There 
is respectable authority that such 
statutes are unconstitutional, and that 
it makes no difference whether the 
agency actually does give a fair and 
reasonable notice. That is something 
you might keep in mind. 

The second feature of notice is the 
manner or method of service. Some 
statutes provide in detail how and by 
whom notice shall be served. Others 
merely state that notice shall be 
“given,” or “furnished,” or that the 
party shall be “notified.” In some 
cases notice by ordinary mail is speci- 
fied; in others, notice by registered 
mail; and in still others notice by per- 








I am advised that most 
agencies, where the statutes do not 
provide how notice shall be served, 
serve either by registered mail or |) 


sonal service. 


personal service. Presumably any 
notice that constitutes actual notice is 
sufficient. 

The third feature of notice is | 
time element. Here again the statutes 
vary. Some say nothing about time; 
others say a “reasonable” time; and 
still others specify a certain num) 
of days, varying from 5 to 30. \ly 
information is that most agencies tr) 
to give ample notice, of at least a 
week, in cases where the statute does 
not mention time or merely says a 
“reasonable” time. 


Tied up with the question of notice 
is the question of where the hearing 
is to be held. To my knowledge, the 
only statute indicating a policy to hold 
hearings locally is the workmen’s com 
pensation statute, which provides that 
hearings shall be held at or near the 
place where the injury occurred. Th« 
alcoholic beverage laws provide that 
the board in its discretion may hold 
the hearing in the county where the 
licensed premises are located, but | 
understand it is the policy of the board 
to hold all hearings in Frankfort 
Hearings on equalization proceedings 
before the Tax Commission may be 
held in the local community, but are 
not required to be held there. ost 
agencies have discretion to fix the 
place of hearing, and most of the 
agencies exercise that discretion in 
favor of Frankfort. It is obvious that 
this is very inconvenient for your 
client if his case involves the present 
ing of a number of witnesses, bu as 
the laws now stand he must sw/fer 
that inconvenience unless you ‘iave 
unusual powers of persuasion is ask 
ing that the hearing be held loc:'!\ 


With the question of notice an: the 
place of hearing disposed of, the ext 
question is what you should «i or 
what may happen to your client bx jore 


the day set for the hearing. As far 
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as pleadings are concerned, it is 
unnecessary in any case for you to 
fil an answer or other defensive 
pleading. Nor in most cases is there 
an) possibility of your client’s rights 
or status being changed pending the 
hearing. About the only thing to con- 
sider, while you are awaiting the date 
oi the hearing, other than the matter 
of preparing your evidence and your 
line of argument, and arranging to 
ha\e your witnesses summoned, is the 
question of seeking a prehearing con- 
ference. The statutes relating to the 
Department of Revenue and the 
\Workmen’s Compensation Board al- 
lo a prehearing conference, if 
desired by a party. 1 am informed that 
sone agencies encourage such confer- 
ences, while others do not. My per- 
sonal opinion is that you might have 
something to gain, and nothing to lose, 
by asking for a prehearing conference, 
at which the issues may perhaps be 
defined and some misunderstandings 
cleared up. 

The next question to consider is the 
question of who is to conduct the hear- 
ing. In some agencies the full gov- 
erning board of the agency conducts 
the hearing—in others one or less than 
all of the members of the board—and 
in still others a referee or hearing 
Where a reieree or heating 
officer, or one or two members of the 
board, conduct the hearing, the statute 
usually requires that the hearing offi- 
cer or members merely make a recom- 
mendation to the full board, which 
must make the final decision or order. 
This being the case, it is desirable 
that you be careful to build as good 
a record as possible, because presum- 
ably the full board will examine the 
record in connection with the hearing 
officer’s recommendation. Of course 
the board may not do so, and the hear- 
ing officer may go beyond the record 
in making his recommendations, but 
a good record will further your 
chances of getting a full consideration 
by the entire board. 


officer. 


STATE 
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[he tact that hearing officers are 
not attorneys, and in some instances 
are persons who have had a part in 
developing the case prior to the hear 
ing, is very distasteful to most of us 
lawyers. However most of the agen- 
cies state that it is their policy not to 
let a prosecuting employee serve as 
hearing officer. As far as I can ascer- 
tain, only one statute expressly pro 
vides that the’ hearing officer shall 
have no interest in the case, that being 
the statute relating to the Unemploy- 
ment Compensation Commission. The 
new federal rules expressly provide 
for nonpartisan hearing officers, and 
also make provision for a sort of hear- 
ing officer “pool,” maintained inde- 
pendently of any particular agency, 
and consisting of a group of trained 
hearing officers available to conduct 
hearings for any agency. However, 
our Kentucky Statutes contain no 
such provisions. 

The next question to be considered 
is the question of witnesses, including 
the matters of subpoenas, fees, depo- 
sitions, and coercion. The statutes as 
to practically every state agency give 
express authority to the agency to 
subpoena witnesses and to require the 
production of evidence, and provide 
for coercion by application to the cir- 
cuit court. Most of them also provide 
that the witnesses shall receive the 
same fees as in circuit court, but the 
statutes vary as to who is to pay the 
fees of witnesses summoned on behalf 
of a party. The Unemployment Com- 
pensation law states that witness fees 
shall be deemed “a part of the expense 
of administering the law.” Other 
statutes expressly provide that the 
party who requests the witness to be 
subpoenaed must pay the fee. Still 
other statutes are silent as to who pays 
the fees. I believe where the statutes 
are silent the agency customarily 
requires the party to pay the fees of 
his own witnesses. 

In some agencies witnesses are sum 
moned by an employee or officer of 
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the agency, while in others the sherift 
serves the summons. Presumably the 
party has to pay the service fees 
where he requests the witness to be 
summoned, with the possible excep- 
tion of cases under the Unemploy- 
ment Compensation law. 

None of the statutes contain any 
express statement as to how a party 
goes about having a witness sum- 
moned. The practice in most agen- 
cies is that the party must give notice 
to the agency, before the hearing, 
that he will want certain witnesses 
summoned, and give some reasonable 
showing of the need for the witnesses 
Most agencies will grant a stay or 
adjournment of the hearing to enable 
witnesses to be summoned, but it 
would seem safer practice to arrange 
for your subpoenas in advance of the 
hearing date. 

With regard to the matter of depo 
sitions, most of the statutes authorize 
the agency to take depositions, but 
the use of depositions is not a matter 
of right with the party, with the pos- 
sible exception of cases before the 
Real Estate Brokers’ Board, where 
the statute states that “testimony may 
be taken by deposition as in civil 
cases.” I am informed that most agen- 
cies will not accept a deposition in 
lieu of the physical presence of the 
witness. However, in some instances 
the agency will consent to the use of 
a deposition if a representative of the 
agency can arrange to be present at 
the taking. 

The next question to consider is the 
question of the record to be made on 
the hearing. Since the basic rule as 
to administrative agencies is that the 
findings of the agency will be upheld 
by the courts if supported by any com- 
petent evidence, or any evidence of 
probative value, and since the court 
will hear the case on the record made 
on the hearing before the agency, it 
is obvious that it is important to have 
a good record. A few of the statutes 
specifically require that a stenographic 


record of the evidence be taken, and 
at least one statute expressly states 
that the agency must supply a 
porter, but most statutes are silent on 
the question of reporting the eviden 
However, my information is that all 
agencies, except the Motor Transpor 
tation Division, furnish a reporter and 
arrange for a record of the evidence 
to be taken. So it ordinarily will not 
be necessary for you to make your 
own arrangements for a_ reporter, 
although it would be safe practice to 
ascertain in advance of the hearing, 
in every case, whether the agency will 
have a reporter on hand. 

Closely connected with the question 
of reporting the hearing is the ques- 
tion of the nature of the proceedings 
and the rules of evidence and practice 
that will govern the hearing. As you 
all know, the customary statutory pro 
vision is that the hearing shall be sum 
mary and as simple as reasonably pos- 
sible, and that the agency shall not be 
bound by the technical rules of evi- 
dence. However, there are some 
exceptions to this standard provision. 
The law as to the Aeronautics Com- 
mission provides that hearings shall 
be conducted in accordance with the 
rules of evidence and law applicable 
in equity cases. The Motor Trans- 
portation Division also makes it a 
policy to follow the rules of evidence, 
and the Alcoholic Beverage Control 
Board claims to follow the same 
policy. However, with the latter two 
agencies it is a question of policy 
rather than one of statutory direction, 
and most agencies do not pay too 
much attention to the rules of evi- 
dence. 


iles 


This matter of throwing the 
of evidence out of the window is one 
which disturbs, annoys, and some:'mes 
infuriates attorneys. It is probably 
the main cause of criticism of adminis 
trative agencies by attorneys. it | 
would like to caution you to plug 
ahead and make every effort possible 
to confine the evidence in your ‘ear 
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nvs to the rules of evidence. When- 
e\ incompetent or irrelevant evi- 
dence is offered, enter an objection 
ant see that the objection gets in the 
record. Even though the hearing offi- 
cer lets in everything under the sun, 


you should not give up, but should 
conlinue to make your objections. The 
pe to remember is that the findings 
‘ 1e agency are conclusive only if 
they are supported by competent evi 
dence, and if the case gets to the 
courts on appeal the courts are going 
to consider only the competent evi- 


dence. And I believe you will find that 
the courts will hold that some of the 
rules of evidence and practice pre- 
scribed in the Civil Code are appli- 
cable to administrative hearings, re- 
gardless of a statute stating that such 
rules shall not apply. In a recent case 
involving an appeal from the Work- 
men’s Compensation Board, the Court 
of Appeals held that the board was 
governed by a provision of the Civil 
Code on the question of admitting 
certain proof, and the court said that 
some of the fundamental rules of evi- 
dence and practice necessarily had to 
be applied in administrative proceed- 
ings. So again I urge you to keep in 
mind that the courts will have an 
opportunity to get in their lick, and 
you should build your record ac- 
cordingly. 

The next question I would like to 
discuss is the question of findings and 
conclusions. Again the thing to 
remember is that the findings are con- 
clusive if supported by competent evi 
dence, but you don’t have to sit back 
and let the agency word its findings 
unassisted by your suggestions and 
advice. Most of the agencies will per- 
mit you to submit proposed findings 
and conclusions, and it is obvious that 
you stand a chance to gain an impor- 
tant point or two by so doing. It may 
be just as important to submit pro 





posed findings and conclusions to an 
administrative agency as it is to sub- 
mit requested instructions or proposed 
findings to a court of law. There is 
no justification for your taking the 
pessimistic view that the agency is 
out to “get” your client—it is remotely 
possible that the agency is interested 
in right and justice and will adopt a 
proposed finding that will be helpful 
to your case. 

There are a few other matters 
which I would like to mention, but I 
believe the allotted time has been used 
up, so I will come to a conclusion. If 
there is one thought I would like to 
leave with you, it is that you should 
not enter into an administrative hear 
ing with a defeatist attitude—with the 
feeling that you are not going to get 
a square deal anyway, so what dif 
ference does it make how you prepare 
your case? If you proceed with the 
assumption that the agency wants to 
be fair, and will give due considera- 
tion to the controlling facts, you may 
be disappointed but at least you will 
have given your client the repre- 
sentation he is entitled to and you 
will receive sympathetic consideration 
from the courts on appeal 

There is one final thing I would 
like to mention. I am not here to 
advocate the adoption of a uniform 
administrative practice and procedure 
act in Kentucky, but I believe some of 
the inconsistencies, differences, and 
insufficiencies I have pointed out in 
the practice before the various agen 
cies may suggest to you the need for 
a Uniform Act, and if you feel that 
such an act would be desirable it is 
up to you as members of the Bar 
Association to see that a bill is in- 
troduced and properly supported. 
The American Bar Association put 
through the Federal Act and the Ken- 
tucky Bar can do the same thing here 
if you members want it 














Shall a Constitutional Convention 


Be Called in Kentucky? 


By J. VERSER CONNER 
Of the Louisville Bar 


The question which constitutes the 
title of this article should receive the 
thoughtful consideration of every 
qualified voter in the Commonwealth, 
each of whom should here and now 
highly resolve that on election day, in 
November, 1947, he or she will vote 
“yes” or vote “no” in response to that 
question. 


No higher privilege or responsibility 
of citizenship exists under a demo- 
cratic form of government than that 
of voting on the question of the fun- 
damental law which we, ‘as a free and 
democratic people, choose as the char- 
ter of our liberties. Its consideration 
is “not by any to be entered into unad- 
visedly, or lightly ; but reverently, dis- 
creetly, advisedly, soberly, and in the 
fear of God,” as the prayerbook 
advises us with respect to the state of 
matrimony. 


The purposes of this article are to 
define the question which each voter 
must decide at this juncture; to point 
out that we, the voters, need not pres- 
ently decide on the merits of each pro- 
posal or suggestion that may be 
advanced as to specific provisions in 
a new constitution; to note certain 
trivia by which proponents and oppo- 
nents have alike tended to obscure the 
issue and mar the argument ; to expose 
for the ghosts and hobgoblins that 
they are, some of the dire conse- 
quences that opponents say are threat- 
ened by a convention; and to present 





one or two reasons why the conven 
tion should be called. 


QUESTIONS WHICH 
EACH VOTER 
SHOULD DECIDE NOW 

Is there need, recognized by a sub- 
stantial number of the citizens of the 
commonwealth, for important changes 
in our constitution; at least should an 
opportunity be afforded for study, 
debate, and decision on whether cer- 
tain, or any, changes should be made 
in the constitution ? 


Do I, 2s a voter, believe in demo- 
cratic processes and a democratic form 
of government? 


Do I share, with Lincoln, a longing 
that this commonwealth, “under God, 
shall have a new birth of freedom, 
and that government of the people, by 
the people, for the people, shall not 
perish from the earth?” Or, to me, 
are those immortal words but a shib 
boleth to be mouthed unctuously for 
the sake of popularity, but which are 
not to be permitted to interfere with 
the practical concerns of practical 
men? 

Do I accept only that one | \ird, 
which speaks of government “o: the 
people”? and do I substitute go\ern- 
ment “by me and those who think as I 
do”; or “by the dead hand o: the 
past,” for Lincoln’s “by the people” 
and do I substitute “for me and iine” 
in place of Lincoln’s “for the pevple”! 
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lf I really believe in government 
by the people,” how can I oppose the 
right of the people to do these things: 


'o select by popular vote 100 lead- 
ing citizens as delegates to a conven- 
tion, at which they will study the 
constitution of Kentucky as it is; and 
on the basis of fifty-seven years of 
experience with the Constitution, will 
determine whether it is perfect, or, 
like other products of fallible human 
bongs, that it is imperfect; delegates 
who will study constitutional history 
of other states during the past fifty- 
seven years; delegates who will sub- 
ject the merits and demerits of the 
constitution and all proposals for its 
improvement to the clarifying and 
refining test of public debate; dele- 
gates who will from time to time bring 
their arguments to the people—all the 
people—through the radio, the press, 
debate in the several communities, and 
private discussion with us, the voters, 
whose representatives they are? 

When my chosen representatives 
have thus educated themselves and me 
through months of research and 
debate; have heard all who want to 
be heard, for and against every pro- 
posal; have consulted with me from 
time to time, as the convention pro- 
gresses, am I willing that those repre- 
sentatives may prepare and submit to 
me and the other voters of the com- 
monwealth, for adoption or rejection, 
their recommendations as to what a 
constitution for this state should pres- 
ently contain ? 

When my fellow citizens and I have 
been thus subjected to the educational 
experience that would accompany the 
election of the delegates, the progress 
of the convention, and the debate on 
the adoption or rejection of the work 
of the convention, will J trust my fel- 
low citizens and myself to vote intel- 
ligently and honestly on the question 
of whether we favor or disfavor the 
document submitted for our vote? 

Or rather do I believe that my fel- 


low Kentuckians and I are too radi- 
cal, too stupid, or too venal, to be 
entrusted with the power of self-gov- 
ernment — self-government, govern- 
ment “by the people” in its ultimate 
expression, the making of a constitu- 
tion, the very charter of government? 

When the voter has answered these 
questions, he is ready to vote on the 
question to be submitted in November 
of whether we shall or shall not have 
a constitutional convention. 


THE VOTER MAY PROPERLY 
RESERVE DECISION ON THE 
MERITS OF PARTICULAR 
PROPOSALS UNTIL THE 
CONVENTION SUBMITS A 
PROPOSED CONSTITUTION 

It is not essential that a voter at 
this juncture determine whether he 
approves or disapproves various par- 
ticular constitutional provisions that 
are being advocated. Many voters 
will prefer to reserve decision as to 
many specific provisions that are 
under consideration until they are 
better informed through the process 
of research and debate in and out of 
the convention, on the stump, over the 
radio, and in the press, which will 
result from the campaign for the elec- 
tion of delegates to the convention, the 
proceedings in the convention and the 
campaign for the adoption or rejec- 
tion of the work of the convention. 


All that is presently proposed is 
that we determine whether a conven- 
tion shall be called. By the simple 
and fundamentally democratic process 
above outlined Kentucky adopted four 
constitutions within a century and 
each is said to be better than its pred- 
ecessors. 


May we not believe that this gen- 
eration is competent to determine 
whether other improvements may be 
made after a lapse of more than a 
half century, since our constitution 
was examined ? 
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TRIVIA THAT OBSCURE 
THE ISSUE AND 
MAR THE ARGUMENT 
Advocates and opponents alike seem 
to confuse the issue and mar the argu- 
ment by dealing in trivia. If advo- 
cates argue that the present constitu- 
tion is too old or too long, or that it 
contains provisions no longer appli- 
cable, and which are deadwood, such 
as the limitations on the number of 
doorkeepers at the Legislature, and 
the provision with respect to the 
House of Reform, it must be agreed 
that these are not sufficient reasons 
to callsa convention ; but arguments of 
opponents that the constitution should 
not be re-examined because it is old, 
and therefore good, or that a conven- 
tion would threaten dictatorship, or 
imperil the Bill of Rights; or that the 
people will send bad men to the con- 
vention, who will force a bad consti 
tution on the people, without giving 
the people an opportunity to vote on 
it, in defiance \of the Statute, the 
courts, and the will of the people, 
seem to be equally without foundation. 
These trivia should not be permitted 
to confuse or obscure the issue. 


ARGUMENTS AGAINST 
CALLING A 
CONVENTION EXAMINED 

The Specter of Dictatorship : Oppo- 
nents say that the present constitution 
contains a grtat number of limitations 
on the power of government; that a 
new one might contain fewer limita- 
tions, and that the removal of restric- 
tions on government will lead to dic- 
tatorship. The specter of dictatorship 
is a specter, a ghost, and nothing 
more. The thought that the people of 
Kentucky would impose a dictatorship 
upon themselves seems to ignore the 
history and character of its people 
and to involve a distrust of our people 
that has no foundation. 


Governments are created to func- 
tion; it 1s necessary that they should 








Limitations upon governments are m 
necessarily wise or good. Such ge 
eralizations as are involved in this 
argument are not to be accepte 
Rather each particular restriction « 
government should be analyzed in th: 
light of experience in its application 
during the past half century. Each 
restriction should then be judged on 
its own merit, or lack of it, and the 
dangerous generalization that the con 
stitution is good because it contains 
many restraints on government should 
be discarded for the fallacy that it is 
To argue, as opponents do, that to 
hold a convention is to invite dictator 
ship constitutes a curious confusion of 
ideas. Dictatorship is the government 
of the many by one or a few, through 
arbitrary power, and without regard 
to the will of the people. It is the 
antithesis of government “by the 
people.” To permit all the people to 
study.and adopt or reject a new con- 
stitution is certainly not dictatorship, 
but the very negation of dictatorship 
The Bill of Rights is not in peril: 
We are told that the Bill of Rights is 
precious and might be imperiled by a 
convention. Who actually believes 
that the essentially conservative people 
of the Commonwealth of Kentucky 
would for a moment consider surren- 
dering their own precious Bill of 
Rights? Who, other than a lunatic 
fringe, inconsequential in numbers, 
has any desire to curtail the liberties 
of the people enshrined in the Bil! of 
Rights? Proponents of this theory 
are seeing hobgoblins, have been |iav- 
ing bad dreams, or possibly are seti\ing 
up scarecrows to frighten the people 
A new Constitution must be sub 
mitted to the people for acceptance or 
rejection: We are told that the «on- 
vention, composed, as it would bc. of 
red radicals, or other evilly disposed 
persons or representatives of sp-cial 
interests, which we, the people, in our 
folly have selected as delegates, wuld 
first write a bad constitution and then 
impose it on us without giving us a 
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chance to vote on its adoption or rejec- 
tion. The statute requires that the 
document be submitted to the people 
for adoption or rejection. The Court 


of Appeals still sits. Presently, at 
rate, its members are men of 
racter, courage, and intelligence; 
an there is no reason to suppose that 
that Court would permit the statute, 
which authorizes the convention to be 
called, and requires its work to be sub- 
mitted to the people, to be violated by 
a refusal to submit its work to the 
people. 


~~ 


‘ut law questions aside, who are 
these diabolical characters that we, 
th people, are going to send to a con- 
vention to write an iniquitous consti- 
tution, and then force it on us against 
our will, without giving us a chance 
to vote on it—all in bold and bald 
defiance of the expressed legislative 
will? The argument assumes that you 
and I have not sense enough to select 
men of character as delegates. 


For my part, I reject the argument, 
just as I reject all the arguments of 
opponents, since they are all based 
upon the presupposition that we, the 
people, are not competent to receive 
from our representatives, whom we 
have sent to a convention, the consti- 
tution which they have prepared, and 
then to determine whether the best 
mterests of the people would be served 
by accepting or rejecting it. 

Expense: It is said that a conven- 
tion will be expensive, some estimates 
running as high as a total cost 
of $500,000.00. A re-examination 
of our fundamental law every fifty 
years at a total cost of $500,000 
amounts to only $10,000 per year; 
whereas the annual cost? of oper- 
‘It is said that the 1890-91 convention cost 
$193,738.71. 

*The Finance Department says General 
Fund expenditures in the fiscal year 1946- 
1947 were $44,856,768.44, and the Road 
Fund expenditures were $24,660,787.85, to 


my nothing of a Revolving Fund of many 
muons 
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ating our “State government now ex- 
ceeds $65,000,000. Thus, the cost of 
keeping our fundamental law up to 
date at $10,000 per year would repre- 
sent only about $15.00 out of every 
$100,000, or $1.50 out of every $10,- 
000, or 15 cents out of every $1,000 
spent by the state government. The 
cost is not too great. Our legislative 
sessions alone cost many times as 
much. 


It is not the purpose of this paper 
to examine the merits of many pro- 
posals for constitutional change that 
have been discussed. An example of 
one very bad feature of the present 
constitution will suffice to illustrate 
the need for change. * 


THE CONSTITUTION 
IMPERILS THE ADMINISTRA- 
TION OF JUSTICE AND OUR 
EDUCATIONAL SYSTEM—THE 
BULWARKS OF DEMOCRACY 


The provision of Section 246 of 
the constitution limiting salaries to 
$5,000 is altogether bad and the re- 
moval of this restriction alone is of 
sufficient importance to justify taking 
any risks that opponents of a con- 
vention fear. Its retention imperils 
both our judicial and educational 
systems. It is not necessary to repeat 
the timeworn arguments that $5,000 
in 1891 is the equivalent of $15,000 
in 1947,3 nor the fact that income 
taxes imposed since 1891, have re- 
duced the $5,000 salary substantially, 
or to point out that thus our edu 
cators, judges, and some other public 
employees have, in the intervening 
years, suffered a reduction in thei 
real compensation of 75 per cent; 
whereas, an enormous increase in 
* The Bureau of Vital Statistics of the U. S. 
Labor Department says: “ . the pur- 
chasing power of the dollar on May 15, 
1947, was 33.4 cents in terms of the com- 
modities and services customarily purchased 
by moderate-income families, compared with 


$1.00 in 1891.” 








compensation paid others has oc 
curred in the same period. The in 
come tax laws have reduced the num- 
ber of dollars available and the in- 
crease in the cost of living of our 
public servants has reduced the value 
of each of the lesser number of 
dollars to one-third of its former 
value. 

[f our courts are to be weakened 
by the inability of competent men, 
without fortune, to serve on them, 
what will become of the vaunted 
virtues of the constitution of 1891? 
A constitution still means what the 
courts say it means. To some, it seems 
that our court has already written out 
of the constitution provisions plainly 
expressed therein, notably, in de- 
cisions with respect to the limitation 
on the state indebtedness and limita- 
tion on the right to assess property 
(in the case of annuities) at values 
other than the fair cash value esti- 
mated at the price the property would 
bring at a fair voluntary sale, which 
is what the constitution says. If 
competent men, without independent 
means, may not continue to serve on 
our courts, and we must be judged by 
the incompetent, and the few well 
to-do, who can be persuaded to as 
sume the task, or the venal, who seek 
judicial positions in order to exploit 
them, no constitutional provision will 
protect the people. 

Similarly, as to our educational 
system: Competent men holding the 
top positions in our educational in- 
stitutions are not to be had at $5,000 
per year. We are now treated to the 
sorry spectacle of the very existence 
of our great State University being 
dependent upon the bounty of a group 
of public-spirited citizens at Lexing- 
ton, who raise funds through the 
medium of the operation of a race- 
track. Should these men lose interest, 
or be unsuccessful, or should the 
people of the state conclude that the 
operation of racetracks—dependent as 
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that operation is on public gambling 
is inimical to the welfare of the stat 
the University of Kentucky, as w« 
know it, could not continue to exi 
Many believe gambling to be a vic« 
fraught with evil social consequences, 
even if it is licensed by the state, con 
ducted within an enclosure, and by 
gentlemen. Those holding such views 
may become a majority. 

An informed electorate is the very 
foundation of a democratic system oi 
government. To hold the salary limit 
at $5,000 per year is to imperil our 
educational system and the existence 
of an informed electorate in the com- 
monwealth. 

But, say opponents, the limitation 
does not apply to the Governor's 
salary and the Legislature has not 
been sufficiently generous in fixing 
the Governor’s salary to indicate that 
it would authorize the payment oi 
more than $5,000 to those subordinate 
to the Governor. The conclusion does 
not necessarily follow. While the 
$10,000 salary paid the Governor is 
not generous, the perquisites allowed, 
such as house rent, automobiles, 
chauffeur, etc., are considerable. The 
power and prestige peculiar to the 
office of Governor constitute an ele- 
ment of compensation that lures good 
men to seek the place at a financial 
sacrifice. The Legislature has not been 
willing to increase the disparity be- 
tween the compensation of the Gov- 
ernor and that of other officials of 
high rank, but doubtless the Legis- 
lature would be willing to pay svtfh- 
cient sums to our judges, educai rs, 
and others to preserve our judicial 
and educational systems from the ruin 
with which the are threatened, it 
were free to do so. 

Opponents say that the people 
have rejected an amendment remov- 
ing the salary limitation four times 
and that a convention would no‘ in- 
sure its removal, or, if so, the people 
might be forced to accept what they 
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do not want, in order to get the 
changes that they do want. The 
premise justifies neither of these con- 
clusions, as we shall see. 


PROCESS OF AMENDMENT IS 
NOT AN ADEQUATE SUBSTI- 
rUTE FOR A CONVENTION 

pponents of a convention say 
that the relatively few changes needed 
can be accomplished by amendment 
ani the dire risk involved in exposing 
the whole document to the examina- 
tion of the people whose it is, who 
live under it, who are governed by it, 
and who have the right to change it, 
would thus be avoided. 


i xperience establishes that the 
amendment method is inadequate. 
Witness the four efforts within recent 
years to remove the salary limitation. 
But, say opponents of a convention, 
that proves that the people do not 
want to remove the salary limitation. 
It is submitted that it proves no such 
thing. It proves that but little in- 
has ever been engendered in 
the subject matter; that but few people 
have voted; that many, being un- 
informed, instinctively vote against 
change; that there is no adequately 
organized means of bringing the facts 
to the people and that they stay away 
from the polls, or, while voting for 
candidates, to vote on this 


terest 


neglect 
Issue 

\ convention would draw a hun- 
dred prominent citizens from all parts 
of the state. There would be a cam- 
paign for their election. They would 
debate and discuss the issues over a 
period of many months. Newspapers 
would carry detailed accounts of 
their discussions. On their many trips 
to their home communities the dele- 
gates would discuss the merits and 


demerits of proposals under considera- 
tion. Doubtless many debates would 
be held in communities all over the 


*1925—169,888 
1927— 93.388 


1929— 95,476 
1945— 166,562 
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state for and against the proposals 
made. The radio would carry such 
discussions into the homes of the 
people. The occasion of an election 
on so important a matter would 
arouse the interest of the people. and 
bring out the vote. 

Inertia is a powerful force. The 
process just discussed is adequate to 
overcome it in large measure. It is 
designed to educate the people, not 
only those in the convention, but the 
voters as well. It is the democratic 
process, and one questions whether 
the almost hysterical fear of 
opponents of a convention indicates 
a fundamental lack of faith in the 
democratic process, in the intelligence 
or integrity of the whoie people. 


some 


OPPONENTS 
LACK 


THE FEARS OF 
OF A CONVENTION 
FOUNDATION 

The arguments of opponents of a 
convention present a curious paradox. 
Except for the first constitution, ill- 
starred and short-lived as it was, each 
of our three constitutions has survived 
for something like a half-century, the 
present one somewhat longer than 
either of its predecessors. The leader 
of the Committee of One Thousand, 
and perhaps the most eloquent and 
entertaining spokesman of the op 
ponents of a constitutional convention, 
argues that each new constitution has 
been an improvement over its prede 
cessor. 

But these opponents fear the results 
of a convention now. Do they con 
clude that conditions were perfect in 
1890 and 1891? that men were then 
better, or wiser, or better informed? 
that they knew better than we know 
what would be good for us in this 
year of 1947? Do they argue that 
our educational system, admitting its 
inadequacies, has not made enormous 
strides since 1891? that our people 
are not better educated. in 1947 than 
they were in 1891? Do they argue 
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that our half-century of experience 
in constitutional government, and with 
the provisions of our present con- 
stitution, make us less capable of 
judging its merits and demerits than 
were the men who created it? 


Do they say that the improvement 
in our means of communicating in- 
formation and ideas to the electorate 
through the radio, through better and 
more frequent newspapers and maga- 
zines, through speakers, whose ease 
and facility of movement about the 
state having so enormously increased 

that these things have rendered the 
people less competent to understand 
and judge the soundness of proposals 
submitted to them? Were the men 
who sat in the convention of 1891 
better educated or better informed, or 
of better character than can be found 
within the confines of the common- 
wealth in 1947? Is it really true, or 
do they really believe, that we have 
not progressed in these past 56 years? 
that our vaunted education is a sham 
and a failure, that our people have 
deteriorated in character or intelli 
gence, that the commonwealth has 
retrogressed rather than advanced ? 

If in the first century of statehood 
our people could write three con- 
stitutions, each an improvement on 
its predecessor, by what process of 
reasoning can we conclude that they 
have lost that capacity, that it is wrong 
to permit the people themselves to re- 
examine the fundamental fabric under 
which they live, and by which they 
are governed? So to conclude, I sub- 
mit, is to despair of progress, of 
democracy, of civilization. 

Intelligent men,-well informed men, 
patriotic men, men of character, have 
advanced the arguments referred to 
herein against holding a constitutional 
convention. Why? 


I do not undertake to say why such 
men lend themselves to such argu- 
ments as that the calling of a con- 
vention will 


imperil the Bill of 
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Rights, will threaten dictatorship, 
that we, the people, will select del 
gates so devoid of character that they 


will endeavor to defy the express 
legislative will, and to impose on us 
a new and bad constitution without 
giving us a chance to vote for or 
against its adoption, as the statute ex 
pressly requires shall be done. 


lor these expressions of fear, | 
know of no rational explanation. Per- 
haps they are but the outgrowth of 
the zeal of the advocate, who is 
“inebriated by the exuberance of his 
own verbosity,” as Disraeli used to 
say of Gladstone, if a not altogether 
reliable memory serves to recall the 
exact language. 

For the general fears that honor- 
able opponents voice that we, the 
people, will do something that they 
do not approve, perhaps an explana 
tion may be found in these considera 
tions : 


Our habit is to attribute qualities 
to the ancients that they never had 
ihe more ancient, the greater in virtue 
and capacity. The older we are the 
more fortunate our circumstances are, 
or the more our thinking is affected 
by oldsters, the more we are disposed 
to think that that which existed in the 
happy days of our youth was perfect. 
It is a natt.ral tendency to think of 
one’s own youth as a time of happi- 
ness, when everything was right, to 
look at it through rose-colored glasses, 
and to envision conditions such as 
never were. 

If we have prospered, the period of 
our accumulation and the system 
under which we accumulated take on 
aspects of perfection. As our years 
accumulate and we fix our eyes upon 
the setting, rather than the rising, sun, 
the world does not seem to be s0 
bright and beautiful a place as we 
remember it to have been in our 
youth. Men were giants then, and 
pygmies now; they were conservative 
then, and radical now; were virtuous 
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then, but vicious now; and nothing is 
so much to be feared as change, any 
change, in conditions that permitted 
us to accumulate and to prosper. 
Such is the natural tendency of 
men’s thinking. To succumb to it, to 


accept it, is to acknowledge that 
progress is a sham; that the philoso 
phy of Christ, that democracy, its 


counterpart in government, that edu 
cational opportunity now available to 
all—that all these blessings have pro 
duced nought but evil. So to conclude, 
I think, is to despair. 

Opponents quote Aristotle to the 
effect that too frequent changes in 
the law are bad, but one may accept 
that philosophy without concluding 
that a change every half century or so 
is too frequent, or without denying 
that 

“New times demand new measures, and 

new men, 

The world advances and in time outgrows 

The laws which in our fathers’ day were 

best. 

And, doubtless, after us, some purer 

scheme 

Will be shaped out by wiser men than 

we. 





THE CITIZEN AS A JUROR 
(Continued from page 210) 
strong candidacy indicated the con- 

stant risk. 

Now there is no way to limit the 
executive legally, either in this or any 
other administration, in his choice. 
3ut it is possible to organize the force 
of public opinion. Yet public opinion 
in a professional field, like law or 
medicine or engineering, is naturally 
ignorant. It needs to be informed, 
and it wants to be informed. How can 
that be done? I mean, how can we 
inform the ten thousand newspapers 
all over the country of the names and 
the merits of the persons deemed pro- 
fessionally best qualified for the high- 
est professional offices? Of late 


years the state bar associations have 
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- come to show an extraordinary sense 
of professional solidarity and respon- 


sibility. The growth of that sense in 
the last decade has been truly amaz- 
ing. So I propose that we make use 
of it for the present purpose. 

Let each state bar association carry 
two ELIGIBLE ROLLS OF JU- 
DICIAL HONOR, one for the fed- 
eral supreme court, one for the state 
supreme court. The federal eligible 
roll will contain two names—one a 
resident of that state and one a resi- 
dent of another state. This eligible 
roll will signify the recommendation 
of the profession of that state for the 
next appointment, whenever a va- 
cancy may occur. The eligible roll 
for the state supreme court will con- 
sist of four names, because vacancies 
occur more frequently than in the 
federal courts. This eligible roll of 
judicial honor will be carried each 
year in the printed proceedings of the 
association. It will be sent by mail to 
all newspapers and periodicals of na- 
tional and state circulation. It will 
thus be kept ready in their editorial 
offices for reference when a vacancy 
occurs. 

Obviously, when a vacancy occurs 
in the federal supreme court, the 
editors will all go to this list. They 
will there discover not only one name 
for each state, but many names borne 
identically on the roll of several states. 
These names they will publish and 
discuss. ‘Gradually, a consensus will 
develop. Public opinion will virtually 
say to the executive, “You must limit 
your choice to this eligible roll of 
judicial honor.” 

A President who would be tempted 
to go outside this list and name some- 
one else would find himself flouting 
public as well as professional opinion. 
Moreover, he would be assured usual- 
ly of the support of the Senators from 
the states represented in the honor 
rolls, for the Senators would vie with 
each other to press upon him the 

(Continued on page 239) 
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Emmet O’ Neal, Louisville, recently 
appointed Ambassador to the Philip- 
pines, received an honorary doctor of 
laws degree, June 16, at Center Col- 
lege, Danville. 


Harold Saunders graduated from 
the University of Louisville School of 
Law, June 14 

Attorney Viley Blackburn of 
Georgetown has become associated 
with Attorney Ben D. Smith in the 
general practice of law at Somerset. 

Charles G. Vance, attorney of 
Stockton, California, returned to Bar- 
ren County for his first trip back 
since 1917. Mr. Vance returned to 
California June 2. 

Five attorneys were admitted to 
practice law by the Court of Appeals 
May 20, on certificates from other 
states. They were Lou Ray Spence 
of Bowling Green, Cecil Lavon of 
Louisville, Lewis Levy of Cincinnati, 
Louis Lucky of New York, and 
George C. Seward of White Plains, 
New York. 

Miss Mary E. Dewey, Louisville 
attorney, was admitted to practice law 
before the Court of Appeals. 

J. D. Beasley of Harlan announces 
the opening of a branch office in Cum- 
berland. He will be located in the 
office of Taylor Hatcher, Fields Build- 
ing, on Main Street. 


It was announced by Attorney Gen- 
eral Eldon S. Dummit, June 16, that 
the Kentucky State Bar Association 
may inquire whether advisory activ- 
ities of the United Mine Workers of 
America constitute illegal practice of 
law in this state. 





Attorney William C. Turner opened 


law offices for the general practice 
June 1 in offices over Jewell Brothers 
Grocery, Sublett Building, Clinton 
Kentucky. 

Announcement has been made of 
the formation of a new law firm of 
Byron, Sandidge & Holbrook for the 
practice of law in Owensboro. The 
firm will be composed of Carroll E 
Byron, Ridley M. Sandidge, and Mor- 
ton J. Holbrook, Jr. Offices will be 
located in Rooms 314-320, Masonic 
Building. 

Announcement has been made in 
Washington, D. C., of the addition of 
Paul A. Porter, formerly of Win- 
chester, as a law partner of T/iurman 
Arnold and Abe Fortas. The new 
partnership is to be known as Arnold 
Fortas & Porter. 

Stuart Alexander has returned t 
Harrodsburg and opened law ottices 
on Short Street in the office building 
owned by Judge C. A. Hardin 

Pearl Hayden resigned from the 
Kentucky Public Service Commission, 


July 31. He plans to practice law at 
Pikeville. 
V. O. Robertson of Pleasureville 


has opened law offices at 30 Fast 
Broad Street, Columbus, Ohio, after 
returning from service in the .\rmy 

Strother Hynes, former Ashland 
attorney, has been appointed general 
attorney for the Chesapeake ani Ohio 
Railway Company at Richmond, Vit- 
ginia. 

The annual summer outing of the 
Kenton County Bar Association was 
held at Summit Hills Country Club, 
July 15. 














ened 
ictice 
thers 


ot 
the 
he 
LE 
- 

ll be 


sonic 


e in 
mn of 
Win- 
man 
new 


nold, 


the 
$10n, 


w atl 


ville 
[cast 
ifter 
rmy. 
land 
eral 
Yhio 


Vir- 


the 
was 


“lub, 








> 


dl. Roy Copeland, assistant U. 5S. 
Attorney, resigned July 25. He has 
held the position since 1945 and he 
will now return to private practice at 
Paducah. 


Scott D. Breckinridge, Jr., and 
John B. Breckinridge have opened 
offices at 115 West Short Street, Lex- 
ington, for the general practice of law. 


Pieasant Williams, Jr., has entered 
Ashland with 


the law practice in 
offices in the Professional Arts Build- 
ing 


Livis J. Stahr, Jr., New York City 
attorney and son of Circuit Judge and 
Mrs. E. J. Stahr of Hickman, was re- 
cently appointed an associate profes- 
sor of law by the board of trustees 
of the University of Kentucky. 

Rumsey Boggess, tormer Owens- 
boro attorney who has been associated 
with the department of the Veterans’ 
Administration for the past three 
years, is now Rating Specialist of 
Veterans’ claims for pensions attached 
to the Veterans’ Administration, 
Huntington, West Virginia. 


Nathan Cooper, Owensboro attor- 
ney, has opened an office for the 
general practice of law at 212% 
West Third Street. 

The Bell County Bar Association 
held its bi-monthly meeting in Pine- 
ville, August 1, at Putnam Garden. 
W. L. Hammond gave a talk on 
“Early Experiences at the Bar.” 


Disbarment of Allen Harrison by 
Owsley Circuit Court, on the grounds 
his license to practice law was forged, 
was affirmed by the Court of Appeals, 
June 17. 


The Henry Clay chapter of Phi 
Alpha Delta, University of Kentucky 
Law fraternity, initiated 15 new mem- 
bers May 7. They were, Daniel N. 
Brock, Jack F. Mattingly, Everett H. 
Metcalfe, Edward Jackson, Edward 
H. Johnson, Paul E. Hayes, Bradford 
T’. Garrison, Henry W. Griffin, Mil- 
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ford D. Estill, Stanley Carter, Theo- 
dore W. Clark, George W. Stephen- 
son, Dwight L. Pendleton, Samuel L 
Spears, and H. B. Satterfield. 


George Sireet Boone, attorney, has 


been taking a refresher course at 
Columbia University, New York, 


since his discharge from the Navy. 
Mr. Boone will locate in Nashville for 
the practice of his profession. 


W. H. McFarline, special agent for 
the Louisville Field division of the 
Federal Bureau of Investigation, ad 
dressed the Bowling Green Bar Asso- 
ciation at Bowling Green, June 13. 


Walter Johnson, Nebraska attorney 
general and president of the National 
Association of Attorneys General, 
spoke May 2 at a meeting of the 
Southern Association of Attorneys 
General in Lexington. 


The law firm of Nickell, Stewart, 
Woods & Fanning has dissolved by 
mutual agreement of all the partners 
May 1. /ra M. Nickell and William 
Fanning will be associated together in 
the Second National Bank Building. 
J. F. Stewart and Woods will be asso 
ciated together in offices at 301 Pro- 
fessional Arts Building, Ashland, 
Kentucky. 


A “Who’s Who—Digest of Women 
Lawyers and Judges” is nearing final 
stages of preparation and will be pub- 
lished in the near future by Embry 
Newspapers, Inc., of Kentucky. The 
book is being edited by Laura Miller 
Derry of Louisville, ex-president of 
the National Association of Women 
Lawyers and recording secretary of 
the International Association of 
Women Lawyers. The publishers 
have advised the office of the Ken- 
tucky State Bar that they believe all 
Kentucky women lawyers have been 
contacted, but if any have not they 
may obtain information about the 
publication by addressing the editor 
at 509 Kentucky Home Life Build- 
ing in Louisville. 
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Assembling names and addresses of 
the several thousand women lawyers 
in the United States was no easy task, 
because available. lists were seldom 
complete. In the instance of Ken- 
tucky, this work was greatly simpli- 
fied due to the fact that in the March, 
1947, issue of the Kentucky State Bar 
Journal, Editor Smith included a 
complete roster of members of the 
Kentucky State Bar Association, as 
is his custom annually. [Irom this 
roster was extracted the names and 
addresses of the 82 women lawyer 
members. 

This is another instance of the 
benefit which bar members derive 
from the foresight which is employed 
in the publication of the Bar Journal. 

Thomas J. Knight was nominated 
at the August primary as the Demo- 
cratic nominee for Judge of the 
Court of Appeals from the 4th Ap- 
pelate District to fill out the unex- 
pired term of Judge Henry J. Til- 
ford, and Thomas. S. Dawson was 
nominated in the same primary as the 
Republican nominee for the same of- 
fice. 

Alan Neil Schneider was admitted 
to the partnership of Selligman and 
Greenebaum, 616 Kentucky Home 
Life Building, Louisville, March 1, 
and is engaged in the general practice 
of law. 

A. Lawrence Sherman has opened 
law offices at 184 North Mill Street, 
Lexington, Kentucky, for the general 
practice of law. He served four years 
in the Armed Forces. 


The Junior Bar Association at a 
meeting, July 1, were told by 
psychiatrist Dr. H. Halbert Leet that 
punishment in penal institutions often 
breeds crime by inducing resentment 
and hostility in those being punished 
and causing them actually to increase 
their bad behavior. 

Albert Rhea III who opened law 
offices with Tom Noe at Russellville, 
Kentucky, has arrived after gradu- 





ation from the law school of Washing- 


ton & Lee University, Lexington, 
Virginia, to begin his practice. 

Howard Van Antwerp, Jr., spoke 
on the subject “The Unauthorized 
Practice of Law” at the meeting of 
the Boyd County Bar Association, 
May 29. Otto Gartin, president, pre- 
sided. 

Judge Chester A. Bach, of Jackson 
and Duff Arnett, until recently a mem 
ber of the Iowa Bar, have established 
law offices for general practice in the 
Citizens State Bank Building, Hazard 
Kentucky. 

Albert W. Beck, Jr., and Charles E 
Skidmore were admitted to practic 
in Fayette Circuit Court during 
motion hour June 7. They were intro 
duced to the bar by IV’. B. Jobe, Lex 
ington attorney 


An examination of new applicants 
for admission to the Kentucky bar 
began June 25 in the Physics Build 
ing at the University of Kentucky 
Members of the examining committee 
were Colvin P. Rouse, Versailles: 
John E. Richardson, Glasgow; and 
Lawrence Wetherby, Louisville, Ken- 
tucky. 

A. E. Funk, a native of [Bullitt 
County, was nominated for attorney 


general in the Democratic primary on 


August 2. 


William Dixon, of Hyden, ken 
tucky, received the Republic: an nom 
ination for the same office. 


Appeal from the decision o1 the 
U. S. District Court in Covington 
disbarring Ulie J. Howard, Kenton 
County commonwealth attorney. was 
filed July 2 with the Sixth U. 5 
Circuit Court of Appeals in Cin- 
cinnati. 

Samuel M. Rosenstein, secretary of 
the Kentucky State Bar Association, 
was scheduled to leave New York for 
Greece June 17, to check on the wel- 
fare of a mother whose Kentucky 
sons haven’t seen her since 1912. 
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C. Wilson, Hazard attorney, who 

has served as referee in bankruptcy 

in ten eastern Kentucky counties, 

went out of office July 1, under a 
recent change of the law. 


k. Meany, member of the Bowl- 
ing Green Business University faculty, 
urged employment of tax savings 
methods so as to take full advantage 
of capital gains provisions of the 


Federal income tax law at the meet- 
ine of the Bowling Green Bar Asso- 


ciation, May 3. 


lavius B. Martin, Mayfield, presi 
dent of the Kentucky State Bar Asso- 
ciation, July 23 called a series of con- 
ferences of lawyers in each congres- 
sional district, from August 12 to 
October 1. 


[hree Kentucky attorneys, Colonel 
Chester D. Silvers and Captain Milton 
T. Quinton, Jr., of the Fayette County 
Bar, and Major lV. H. Conley, of the 
Nicholas County Bar, are now with 
the Judge Advocate General’s office, 
Military Justice Division, in Wash- 
ington, ae 


Attorney Roy W. Wéilhoit told 
Cattlettsburg Rotarians in an address 
delivered July 1, as the local club 
observed the 17lst anniversary of the 
signing of the Declaration of Inde- 
pendence: “Only those governments 
that are established on the basic prin- 
ciples of truth, justice, and freedom, 
and that place spiritual principles 
above materialism will survive the test 
of time.” 





The Journal reports the following 
deaths among us which have hereto- 
fore been unreported. 

Floyd Arnett of West Liberty at 
West Liberty, July 25. 

/. W. Henson of Henderson at 
Henderson, May 28. 

_Charles Walker of Lancaster at Ft. 
Knox, May 22. 
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John B. Read of Covington at Cov- 
ington, May 14. 

Field McLeod of Versailles at Ver- 
sailles, May 11. 

Wallace Muir of Lexington at lex 
ington, April 9. 

Polk South, Jr. of 
Frankfort, June 9. 

Bertram O. Becker of Ashland at 
Ashland, June 9. 

Rk. L. Durham of Greensburg at 
Greensburg, June 2. 

E. E. Trivette ot Pikeville at Pike 
ville, June 4. 

Henry C. Faulkner of Hazard at 
Hazard, June 1. 

William T. Stone of Maysville at 
Maysville, June 2. 

Bailey Pride ot 
Madisonville, June 6. 

C. B. Swinebroad of Lancaster at 
Lancaster, May 29. 

Homer A. Garvey ef Covington at 
Walnut Hills, Cincinnati, June 17. 

J. E. Warren of Mayfield at May 
field, June 27. 

J. J. Felton of Mt. 
Berea, June 27. 

F. J. Hanlon of Covington at Coy 
ington, July 10. ; 

Thomas S. Yates of Grayson at 
Grayson, July 17. 

Victor L. Kelley of 
Bardstown, July 22. 

Oscar H. Forster of Ft. Thomas at 
Ft. Thomas, Ju'y 22. 

Howard Whitehead of Mt. Sterling 
at Mt. Sterling, July 17. 


Frankfort at 


Madisonville at 


Vernon at 


3ardstown at 





(Continued from page 235) 
honor names of their respective states. 
An executive who would nevertheless 
ignore that roll would be daring in- 
deed. Most Presidents would gladly 
use that roll as a means of solving 
their problem of choice. 

The keynote of this plan, as you 
see, is the mobilization of public and 
professional opinion on an eligible list 
selected before any controversy arises. 

The plan could be used in the same 
way for the state supreme courts. 
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Qualified Examiners of Questioned 
Documents 


Photographic Exhibits Prepared for Court Use 


Maxwell Allen I nvestigating Bureau, 
Inc. 


433-439 Starks Bldg. 
Louisville 2, Ky. 
Phone JA-8643 











Now to let you realize what would 
be the possible effect of such plan, 
just imagine that at the present mo- 
ment all editors and the public were 
informed that in forty-two states the 
bar associations were carrying an 
eligible roll of federal judicial honor, 
that in thirty-four of those states 
the name of John Doe appeared, that 


in twenty-seven of them the name of 
Richard Roe appeared, and in twelve 
ot them the name of Robert Robinson 
appeared. What would be the posi- 
tion of an executive who might be 
contemplating a choice between two 
partisan political Senators and one 
partisan political governor not found 
on any eligible roll of honor? 
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The “FLETH?? rates pee 


The recently announced Fifth Decennial today 
rates many “firsts” among the leaders 


of the American Bench and Bar 


FIRST — in covering exclusively an astounding decade 
of unparalleled developments in American case law rival- 


ing the days of John Marshall. 


FIRST — in furnishing complete Key Number topics on 
such rapidly growing subjects as “Administrative Law” 
and “Declaratory Judgments” as well as “Federal Civil 


Procedure,” “Internal Revenue,” and “*Radio”’ — created 


or greatly expanded to meet present-day developments. 
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law — from all State and Federal Courts to the decisions 
of your State through the identical Key Numbers found in 


all “*West” Digests now in your library. 


FIRST — in many other values which save your time and 
protect you against overlooking late authorities — vital 
to your practice. 
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